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CURRENT EVENTS. 





LIMITATIONS OF LEGISLATIVE AND JUDICIAL 


Powrer.—The United States circuit court, sit- . 


ting at San Francisco, composed of Mr. 
Justice Field and Judges Sawyer and Sabin, 
have recently (August -29, 1887), defined 
with sharpness and precision the limitations 
of legislative power under the constitution of 
the United States, so far as relates to the in- 
dependent action of the federal judiciary. 

The principal facts in the case are pretty 
familiar to the general, as well as the pro- 
fessional public. A commission appointed 
by the president of the United States, under 
an act of congress to investigate the affairs 
of certain railroad companies, in the course 
of their proceedings encountered a recusant 
witness, Leland Stanford, president of the 
Central Pacific Railroad, who refused to an- 
swer certain questions propounded to him by 
the commissioners. They thereupon, acting 
under the authority of the act of congress 
which called them into existence, applied to 
the federal court, asking it to discipline the 
witness into such a state of mind as would 
constrain him to answer the questions. ‘The 
court refused to do so, and the result of its 
deliberations lies before us in the shape of 
the opinion of the court delivered by Mr. 
Justice Field and a concurring opinion from 
each of the other judges. 

Premising that with the pecuniary, political 
and politico-economical aspects of the mat- 
ter we have nothing to do, and of them we 
have nothing to say, we will consider the 
matter only in the light of a question of con- 
stitutional law. 

The first thing that strikes us in this mat- 
ter is that the duty which this act of congress 
imposes upon the courts of the United States 
is a purely ministerial duty; the commission 
is authorized to ‘‘invoke the aid’’ of federal 
courts in case of contumacy; upon such in- 
vocation it is made the duty of the court to 
require the witness to appear and _ testify as 
required by the commission, and treat his re- 
fusal to so testify as a contempt, not of the 
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commission, but of the court. The question 
of contumacy is determined, not by the 
court, bat by the commission, and the former 
is placed in the humiliating position of set- 
ting its own penal machinery in operation to 
punish a witness for disobeying the orders of 
another quasi tribunal. 

The commission, however, is not a judicial 
body. It is of the essence of such a body 
that it should hear and determine controver- 
sies between individuals, or between the 
government and other parties. This com- 
mission determines no controversies and 
settles no rights. Its function is merely to 
take testimony and report it to the president, 
whose duty it is to transmit it to congress. 
The duty of the commission ends with its re- 
port to the president, and up to that time, 
under this act of congress, no right can be 
given to, or taken from any body by the ac- 
tion of the commission. 

Whether congress could have constitu- 
tionally given to the commission the power to 
discipline recusant witnesses with its own 
machinery, provided. for ‘ae purpose, is a 
question which Mr. Justice Field discusses at 
some length, but which we pretermit for the 
present, as the matter was not essential to 
the decision of the question before the court. 
That question was whether a circuit court of 
the United States is so far a component and 
integral part of the judicial department 
of the government as to share in its inde- 
pendence of the other departments under the 
constitution of the United States. 

It is an elementary principle of constitu- 
tional law that each department of the gov- 
ernment of the United States, executive, leg- 
islative and judicial is, within the scope of 
its powers and duties, independent of both 
of the others. The duty of the judicial de- 
partment, or more properly of the courts 
composing it, is to administer justice under 
the constitution and laws of the United States 
to all proper parties upon all issues within 
their jurisdiction, framed in appropriate 
pleadings and brought before them by pre- 
scribed process. ‘They have, and as courts, 
ex vi termini, can have, no ministerial func- 
tions except such as are necessary to the due 
exercise of their judicial powers. These 
characteristics the federal courts share with 
all other courts of record. The question re- 
mains, however, are the circuit courts of the 
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United States of such low degree that their 
functions may be perverted by the action of 
the legislative department, a co-ordinate 
hranch of the government? The circuit and 
district courts of the United States are, in 
one sense, the creatures of congress. The 
constitution provides that the judicial depart- 
ment shall consist of one supreme court and 
such inferior courts as congress may estab- 
lish. Under this power congress made these 
courts, and, presumably, might unmake 
them, but as no other power over them is 
granted, expressly or by implication, to con- 
gress by the constitution, it is manifest that, 
until so abrogated, they remain, as the con- 
stitution declares them to be, a component 
and integral parts of the judicial department 
of the government, and share its independ- 
ence with the supreme court, although, of 
course, subordinate to it. 

The illustration of the doctrine that legis- 
lative bodies cannot impose upon courts non- 
judicial duties, we recall a case upon which 
we commented some time ago.! Under a law 
enacted in Michigan, a person filed his will 
in court for probate, and cited his heirs at 
law, distributees and all persons supposed 
to be interested in his estate or succession, 
inviting them to contest its validity if they 
saw proper to doso. The supreme court 
held that the courts had no jurisdiction of 
such a matter; that it was the proper func- 
tion of courts to decide controversies be- 
tween parties; that, as under the statute in 
question, the testator might alter his will or 
revoke it, or sell his property, or remove 
from the State; no tangible controversy 
could be presented that, without such a con- 
troversy, the courts could have no jurisdic- 
tion, and that the legislature, in imposing 
such a duty upon them had transcended its 
province. 

In the Michigan case there might well be a 
semblance of judicial procedure. A disin- 
herited heir might contest the sanity of the 
testator, and a real controversy might arise. 
In the case under consideration there could 
not possibly be any such semblance. As we 
understand the act of congress the only duty 
required of the court is one which might 
equally well be discharged by a deputy mar- 


1Cent. L. J., vol. 24, p. 385. See also Lloyd v. 
Wayne Circuit Judge, 56 Mich. 236; s. c., 56 Am. Rep. 
378. 





shal, it is to ask the witness whether he will 
testify ; if he says he will, to turn him over to 
the commission ; if he says he will not, no mat- 
ter how illegal the question, or how good his 
reasons for refusing to answer, to commit 
him to jail for a contempt of a court for re- 
fusing to answer a question which that court 
had never propounded, and never could have 
judicially propounded. 





NOTES OF RECENT DECISIONS. 





Expert Evipence—PRrIviILeGep ComMuNI- 
caTions—Insanity.—The New York Court of 
Appeals has recently decided a case! of in- 
terest in which are involved points of law re- 
lating to insanity, expert testimony, and 
privileged communications. The facts, so 
far as it is necessary for our purposes to 
state them, were that Schuyler was indicted 
for murder and the plea of insanity was set 
up in his behalf. While confined in jail 
awaiting trial Dr. Bassett, the jail physician, 
saw a great deal of him and upon the trial 
was examined as an expert, and out of his 
testimony arose several questions of privi- 
leged communications, as in New York com- 
munications between patients and their at- 
tending physicians have a privilege similar 
to that protecting communications between 
counsel and client. 

Upon the question of insanity of the pris- 
oner at the time the homicide was committed, 
the appellate court held that, when the sanity 
or insanity of the prisoner at the time of the 
homicide is a question of the preponderance 
of testimony, the finding of the jury based 
upon all the evidence in the cause must be 
conclusive on the appellate court, and in such 
a case the judgment cannot be reversed on 
the ground that they had erred in their views 
of the evidence. 

The facts of the case were very painful. 
The prisoner was aman of good character 
and habits, the deceased was his daughter, 
three years old, to whom he had always 
seemed especially attached ; and these facts, 
together with the utter absence of any mo- 
tive to the commission of so horrible a crime 
which could possibly have swayed a sane 
man, would seem strongly to indicate a sud- 


1 People v. Schuyler, 12 N. E. Rep. 793. 
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den attack of frenzy as the only reasonable 
mode of accounting for so tragical an occur- 
rence. His own account of it was that he 
had killed his child in a sudden fit of passion. 
There was much other evidence in the case, 
however, some of it tending to show insanity, 
and some the reverse, and as the jury, upon 
a full consideration of all of it, had felt it 
their duty to award the extreme penalty of 
the law, the appellate court was constrained 
to apply the stern, but indubitable, principle 
of law which, in cases of the conflict of evi- 
dence, makes the jury the final arbiter of the 
preponderance of the testimony. 

Dr. Bassett, the- jail physician, was called 
as an expert by the prosecution, and testified 
as to his view of the insanity of the prisoner. 
The court held that as he had not prescribed 
for the defendant, the confidential relation 
which, under the statute of New York would 
have excluded his testimony, did not exist, 
but that he was not to be permitted to ex- 
press any views or opinion founded on in- 
formation obtained by him from conversa- 
tions with the defendant during his incar- 
ceration. But upon the witness saying that 
in answering hypothetical questions he could 
not probably exclude from his mind the 
information derived from the _ prisoner, 
the court, notwithstanding this declaration, 
permitted him to testify. In this, if we 
mey be permitted to say so, we think 
the court erred. A prisoner is entitled to be 
tried upon legal testimony and upon that 
only. Upon Dr. Bassett’s own showing, his 
testimony was possibly, and even probably, 
illegal in part, but he could not say what 
part, nor could he separate the statements 
which he proposed to make, that under the 
ruling of the court were illegal, from those 
which by the same authority are held to be 
legal ; for all that Dr. Bassett could tell every 
statement that he made, and every conclusion 
which he drew was colored by the impres- 
sions he had derived from the interviews 
which he was forbidden to disclose or con- 
sider. It seems to us that the doubt which 
existed in the mind of the witness tainted the 
whole of his testimony with illegality ; that it 
was the duty of the trial court to exclude it, 
and upon its failure to do so, it was the duty 
of the appellate court to reverse the judg- 
ment. 
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BANKS. 





SECTION. 

. Preliminary Remarks. 

. The Relation of the Depositor and the Bank. 

. Deposit by an Officer of a Court. 

. Receiving Trust Funds with Notice of their 
Character. 

. Bank Receiving a Deposit with Knowledge of its 
Insolvency. 

6. Cestui que Trust or Beneficiary Following Trust 
Funds—Conversion. 

- Same—Continued. 

. Same—Continued. 

. Effect of Drawing Check on a Bank Followed by 
Insolvency of Drawer. 


yO hD 


o 


Oooe-+i 


§ 1. Preliminary Remarks.—In discussing 
the question whether or not a fund can be 
followed and claimed from a bank, when it 
has been left with the bank as a general 
deposit, it is well to remember the different 
phases which such a question may assume: (1) 
was the bank solvent at the time the deposit 
was received ; (2) was the bank officers aware 
of its insolvency, or had good reason to 
believe that it was insolvent; (3) was the 
depositor depositing trust funds of his own, 
and did the bank know the capacity in which 
he held them, or the source from which he 
derived them ; (4) who seeks to recover it, (a) 
the depositor, (>) or his cestui que trust, or 
principal; (5) what is the relation of a 
general depositor and the bank; (6) and had 
the trustee perverted the trust fund deposited. 
While we shall not discuss each of these 
topics under a separate head, yet they can 
be borne in mind when examining the cases 
and ascertaining the conclusions reached by 
the courts. 

§ 2. The Relation of the Depositor and the 
Bank.—We are not concerned with special 
deposits ; for there the very thing deposited 
is to be returned, and not a like thing or 
quantity ; ' it is those that are usually termed 
‘‘general,’’ where a like quantity of the thing 
deposited is returned, that constitutes the 
subject of this paper.? A bank deposit is 
general, unless there are circumstances to 
show that it was meant to be special ;* but by 


1 Coffin v. Anderson, 4 Blackf. 395; Foster v. Essex 
Bank, 17 Mass. 479; Smith vy. First National Bank, 99 
Mass. 605; Giblin v. McMullen, L. R. 2 P. C. 317; First 
National Bank v. Graham, 79 Pa. st. 106; First Na- 
tional Bank v. Ocean National Bank, 60 N. Y. 278. 

2 Keene v. Collier, 1 Met. (Ky.) 417; Aurentz yv. 
Porter, 56 Pa. St. 115; Dustin v. Hodgen, 38 Ill. 352. 

3 Brahm y. Adkins, 77 Til. 2638. 
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a subsequent agreement a special. deposit 
may be turned into a general one.* <A 
general deposit, as now used, designates all 
that class of contracts where money in any 
of its forms, or specie or bank bills, are 
placed in the keeping of banks or bankers, 
to be returned in other money, on call or at 
a specified period, and with or without in- 
terest. The deposit of the money in the 
bank renders the depositor a creditor and the 
bank a debtor; their relation is that of debtor 
and creditor.° 

Said Justice Davis: ‘‘It is no longer an 
open question in this court, since the decision 
in the cases of Marine Bank v. Fulton Bank,’ 
and of Thompson v. Riggs,* that the relation 
of banker and customer, in their pecuniary 
dealings, is that of debtor and creditor. It 
is an important part of the business of 
banking to receive deposits, but where they 
are received, unless there are stipulations to 
the contrary, they belong to the bank, be- 
come part of its general funds, and can be 
loaned by it as other moneys. The banker 
is accountable for the deposits he receives as 
a debtor, and he agrees to discharge those 
debts by honoring the checks which the 
depositors shall, from time to time, draw on 
him. The contract between the parties is 
purely a legal one, and has nothing of the 
nature of atrust in it. This subject was 
discussed by Lords Cottenham, Brougham, 
Lyndhurst and Campbell, in the House of 
Lords, in the case of Foley v. Hill,’ and they 
all concurred in the opinion that the relation 
between a banker and customer, who pays 
money into the bank, or to whose credit 
money is placed there, is the ordinary relation 
of debtor and creditor, and does not partake 
of a fiduciary character, and the great weight 
of American authority is to the same effect.’’”” 
Elsewhere it is said, that ‘‘the relation of 
banker and depositor is that of creditor and 
debtor. Deposits on general account belong 

4 Howard v. Roebens, 33 Cal. 399; Chiles v. Garri- 
son, 32 Mo. 475. 

5 Curtis v. Leavitt, 15 N. Y., p. 166; Catlin v. Sav- 
ings Bank, 7 Conn., 455. 

6 Catlin v. Savings Bank, supra; Coffin v. Anderson, 
4 Blackf., p. 403; Orton v. Butler,5 Barn. & Ad. 652; 
Carman v. Franklin Bank, 61 Md. 467; Horwitz v. 
Ellinger, 31 Md. 492. 

72 Wall. 252. 

55 Wall. 663. 

92 Cl. & Fi. 28. 


10 National Bank of the Republic v. Millard, 10 Wall. 
152. 





to the bank as part of its general fund; the 
bank becomes a debtor to the depositor to 
the amount thereof, and the debt can only 
be discharged by payment to the depositor 
or pursuant to his order. Until payment or 
acceptance by the bank of a depositor’s 
check, or assignment of the credit by the 
depositor and notice to the bank, the deposit 
is subject to his order.’ Where checks, 
drafts, or the like are deposited, either with 
or without money, as so much money, the 
deposit is treated the same as a deposit of 
money, and the relation of debtor and cred- 
itor is unchanged.” 

§ 3. Deposit by an Officer of a Court.— 
Where money had been intrusted to an officer 
of a court, and been deposited by him in a 
bank, an attempt was made to recover the 
amount deposited, on the ground that such 
officer was merely a trustee. Thus, in Indiana, 
a clerk of the court deposited large sums of 
money in a bank, in the usual course of 
business, and the amount of the deposit was 
entered in the bank books under his name 
with the word ‘‘clerk’’ added thereto. The 
bank failed, and he sought to recover the 
amount in the bank at the time of its failure, 
on the ground that he was merely a trustee, 
the money having come to his hands by virtue 
of his office. But the court refused, saying: 
‘‘The rule that a trustee may follow trust 
property as long as it can be traced, is not 
applicable to such a case. The addition of 
the word ‘clerk’ to the name of a general 
depositor does not make the deposit a special 
one, nor does it change the liability of the 


. 


11 Lunt v. Bank of N. A., 49 Barb. 221. For some 
other cases, see Carr v. National Security Bank, 107 
Mass. 45; McEwen vy. Davis, 39 Ind. 109; State v. 
Clark, 4 Ind. 315; In Matter of Franklin Bank, 1 
Paige, 249; s. c.,9 Am. Dec. 413; Corbit v. Bank of 
Smyrna, 2 Harr. 235: Allen v. Fourth National Bank, 
69 N. Y. 12; Bank of Northern Liberties v. Jones, 41 
Pa. St. 536; Wray v. Insurance Co., 34 Ala. 58; Boy- 
den v. Bank of Cape Fear, 65 N. C. 13; Robinson v. 
Gordmer, 18 Gratt. 509; Garnett v. McKewan, L. R. 8 
Exch. 10; 8. c.,4 Moak, 419; Sims v. Bond, 2 Nev. & 
M. 608; s. c.,6 B. & Ald. 892; National Bank v. Con- 
necticut Mutual Life Insurance Co., 14 Otto, 54; 
Grammel vy. Carman, 55 Mich. 201; s. c., 54 Am. Rep. 
363; National Mahaive Bank v. Peck, 127 Mass. 298; 
8. C., 34 Am. Rep. 368. 

12 Oddie v. National City Bank, 45 N. Y. 785; 8. c., 6 
Am. Rep. 160; Metropolitan National Bank v. Lloyd, 
90 N. Y. 580; Titus v. Merchants’ Bank, 6 Vr. (N. J.) 
588. But this is not always the case, nor is such a rule 
followed by all the authorities. National Gold Bank 


vy. McDonald, 51 Cal. 64; 8s. c., 21 Am. Rep. 697. 
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bank.’’® A like decision has been made in 
Illinois.“ So where an administrator 
deposited funds, derived from the sale of 
trust property, in a bank, of which the bank 
had full knowledge, and was informed that no 
part of the money could be drawn for any 
purpose except that of the trust, and all 
checks must be signed by the depositor as 
administrator, and such was the practice, it 
was held that the depositor could not recover 
the balance due him when the bank failed, 
even though the bank had used the funds, as 
all funds in a bank are habitually used.” In 
these cases the officers had given the usual 
official bond for the faithful discharge of 
their official duties, and tv secure a true 
accounting of all moneys coming into their 
hands. In such instances they are usually 
considered the owner of all the funds coming 
thus into their hands, under obligations to 
account to the proper parties for a like sum. 
The title to the money is in the officers.® 


§ 4. Receiving Trust Funds with Notice of 


Their Character.—The instances given are 
those where the depositor brought the action, 
asserting the character in which he held the 
money sought to be recovered. They do not 
involve the right of the cestui que trust, or the 
beneficiary, to whom the funds in equity 
belonged. The case of Bundy v. The Town 
of Monticello,” is an illustration of this latter 
character. There a bank opened an account 
with J. C. W., ‘‘trustee,’” and received 
moneys from him with notice of its origin, 
which he had received from the sale of bonds 
of a town, of which he was treasurer. The 
bank sought to apply such money to the 
satisfaction of a debt of the trustee to it, but 
it was held that it could not thus take this 
fund to satisfy his individual debt, and that 
the use of the word ‘‘trustee’’ was of itself 
notice sufficient of the character in which it 
was held. In this case, no preference over 
the general creditor was sought. A similar 
decision was rendered in Massachusetts, 
where the word ‘‘trustee’’ was used;!* so 


13 McLain v. Wallace, 103 Ind. 562; s. c.,5 N. E. 
Rep. 911. 

4 Otis v. Gross, 96 Ill. 612; s. c., 36 Am. Rep. 157. 

15 Fletcher v. Sharpe, 108 Ind. 276; s. c., 9 N. E. Rep. 
142. 

16 Robbins v. Cheek, 82 [nd. 828; Rock v. Stringer, 
36 Ind. 346, Linville vy. Leininger, 72 Ind. 491. 

7 84 Ind. 119. 

1s Shaw v. Spencer, 100 Mass, 382. 





where the words ‘‘generalagent.’’” In Eng- 
land, where an account was opened by an 
executor as such, this was held sufficient 
notice to the bank of the character in which 
the funds were held.” In that case the 
plaintiff, or trustee, of a bankrupt banking 
firm sought to recover a balance of the 
banking account which had been overdrawn. 
The defendant sought to set-off a balance 
due to him as executor of A, in which name 
he had another account, and had proved that, 
as residuary legatee, he was beneficially 
entitled to this balance, the legatees being 
otherwise satisfied. It was held that the 
effect of the account, being in the name of 
the executor, was to charge the bank with 
notice, if there were any equities attaching 
to the fund; but that under the circum- 
stances, there were no such equities as pre- 
vented the defendant from treating the re- 
mainder as a fund to which he was bene- 
ficially, as well as legally, entitled, and that, 
consequently, he was entitled to set it against 
the plaintiff’s claim. 

Certain consignees, to whom goods 
had been sent for sale, were insolvent, 
and they deposited the amount due their 
consignors on such goods in a bank in their 
own name, adding ‘‘agents’’ thereto, for the 
purpose of protecting their principals, and 
entered the deposit as a trust fund, with the 
knowledge of the bank. Afterwards they 
drew a check upon the bank in settlement of 
the remainder due their principals upon such 
cash sales made by them as their agents. It 
was held that the bank had no lien upon the 
fund for a debt due from the consignees.*! 
And if a depositor has two accounts, one his 
individual account and the other as trustee 
or agent, and he draw a check on the trust 
fund in settlement to balance the private fund, 
the bank, if it transfers the amount to such 
private fund, is liable to the cestui que trust 
or principal for the amount transferred.” 

§ 5. Bank Receiving a Deposit with Knowl- 
edge of its Insolvency.—It is a common thing 
for a bank to receive deposits until the mo- 
ment it closes its doors, or until the close of 
business for the day, knowing at the time 


19 Central National Bank v. Connecticut Mutual Life 
Insurance Co., 104 U.S. 54. 

20 Bailey v. Finch, L. R. 7 Q. B. 34. 

21 Baker v. N. Y. Nat. Exchange Bank, 100 N. Y. 31: 
Ss. C., 2 N. E. Rep. 452. 

2 Parnell v. Hurley, 2 Coll. Ch., 241. 
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that it is insolvent and will never, in all 
probability, be able to pay back the full 
amount received. Such acts are fraudulent, 
both in fact and inlaw. Thus, where the 
plaintiffs deposited certain drafts in a bank 
pursuant to their usual course of business, 
and the bank at the time was insolvent, its 
paper having gone to protest the day before, 
and the president knew these facts, it was 
held that they could recover the drafts or 
their proceeds, although the implied contract 
when the drafts were deposited as cash was 
that of debtor and creditor, and that the 
provisions of the Revised Statutes” of the 
United States forbidding all preferential pay- 
ments or transfers by an insolvent bank, and 
providing for a ratable distribution of its 
assets did not prohibit their reclaimation, for 
the reason that the plaintiffs did not claim 
under a transfer from the bank but under 
their original title; that their relation as 
creditors terminated when they elected to re- 
scind the contract, implied at the time of the 
deposit, and they were seeking simply to 
reclaim their own property; and that neither 
the receiver nor any creditor of the bank had 
any equity to have such property applied in 
payment of its obligations.* A case illus- 
trating another extreme of this phase of the 
discussion arose in New Jersey. There the 
directors of a bank discovered that the 
cashier had embezzled its funds, but they did 
not discover the full extent of the embezzle- 
ment. Supposing the bank solvent they con- 
tinued in business, and on the next day a 
customer of the bank deposited money and 
checks of another bank, and these checks were 
credited as so much money in his pass-book. 
The following day the bank failed, because of 
the act of the trustee. It was held that the 
customer was only a general creditor, and 
was not entitled to recover back the iden- 
tical money, or its equivalent, that he had de- 
posited. The act of the directors was not 
deemed fraudulent. So where a village 
treasurer borrowed money of a bank on his 
own note, with his own securities, saying he 
was securing the loan for the village, and to 
anticipate the collection of taxes, and the 
money was deposited in the bank to his 


8 §§ 5234, 5242. 

24 Cragie v. Hadley, 99 N. Y. 131; s. c., 52 Am. Rep. 
9. See Anon., 67 N. Y. 508. 

2% Terheune v. The Bank, 34 N. J. Eq. 367. 





credit as treasurer; and most of the money 
were paid out upon village warrants; and 
the treasurer, after the tax money came in, 
drew his check upon the fund to pay the 
note and redeem the collaterals, it was held 
that, as against the village, the payment was 
valid, although the treasurer proved a de- 
faulter.* If the bank had had knowledge of the 
use he intended to put the money to, the case 
would probably have been different.” The 
plaintiff deposited a check with a bank, 
drawn by a third person, for collection and 
credit to his account. In accordance with an 
agreement between the parties the bank gave 
the plaintiff credit immediately for the check, 
and he at once drew against it. The bank 
sent the check to the defendant, its corres- 
ponding bank, who charged it to the drawer, 
and credited the first bank. The latter in the 
meantime had failed and made an assign- 
ment, but the defendant did not know it. It 
was held that the plaintiff could not recover 
on the check from the defendant.” 

§ 6. Cestui que Trust or Beneficiary Fol- 
lowing Trust—Conversion.—A material dis- 
tinction is often drawn, but not always no- 
ticed, between the trustee or agent, and the 
cestui que trust, principal or beneficiary fol- 
lowing the deposit. So long as the princi- 
pal or cestui que trust does not insist upon 
pursuing the fund, and no fraud has been 
committed upon the agent or trustee, the two 
latter cannot insist upon pursuing the fund 
for him. If there has been a perversion of 
the fund, many of the cases draw a distinc- 
tion, and allow its recovery, either the exact 
thing deposited or its equivalent, while deny- 
ing a recovery where it has not been per- 
verted or converted. This distinction is not 
always preserved, nor followed when noticed. 
It is alluded to in Fietcher v. Sharpe, already 
noticed. A case analogous to those alluded 
to is where A by fraud and deceit obtained a 
loan of a bank, and left it there subject to 
his check. Afterwards he drew it out and 
placed it in the possession of B his agent, by 
causing it to be deposited in another bank to 
the credit of his agent. Subsequently C ob- 
tained the money of B by false and fraudu- 
lent statements, and shortly afterwards A 

26 Fifth National Bank v. Village of Hyde Parke, 101 
- Ill. 595; s. c., 40 Am. Rep. 218. 
27 Jandon v. City Bank, 8 Blatchf. 430. 


28 Ayres v. Farmers’ and Merchants’ Bank, 79 Mo. 
421; s. c., 49 Am. Rep. 235. 
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died insolvent. It was held that the first 
bank which made the loan, having traced the 
loan to the place where it was deposited, 
could recover it.” So where agents sold 
bonds for their principal, receiving a check 
in payment, and applied it to their own use, 
and they immediately deposited other money 
in a bank to cover the amount of the sale, it 
was held that the principal could recover the 
amount of the bank, and that it could not 
hold it on the ground that the agents owed 
it.™ 

A bank in Missouri undertook to lend 
money on real estate t ere for the plaintiff 
who resided in New York. The plaintiff sent 
the bank a check on a .:cw York bank, the 
sum to be lent, payable 1» it, to be paid to 
the borrower when the terms of the loan as to 
delivery of securities were performed. The 
bank credited the check to the plaintiff on 
investment account and sent it to its corre- 
spondent in New York, by whom it was col- 
lected and credited to the sender. Mean- 
time the bank led the plaintiff to believe that 
the loan had been perfected, and subse- 
quently made an assignment for the benefit of 
its creditors. It was held that the relation 
was that of trustee and cestwe que trust and 
not that of depositor and depositary; and 
that the bank was liable for wrongfully mix- 
ing the proceeds of the draft with its own 
money.*! So where a broker, holding for 
collection a note belonging to the plaintiff, 
received in payment a check on a bank, 
which he deposited, and then had the fund 
transfered to a third bank, the court allowed 
the owner of the note to follow it and reclaim 
the proceeds.” 

So, where an attorney received an illegal 
pension fee, and the pensioner was then sued 
for money paid by the plaintff t wn for his 
support, and the attorney was made gar- 
nishee defendant, and settled the case on 
compromise, paying a part of the money re- 

29 Third National Bank vy. Stillwater Gas Co., 30 N. 
W. Rep. 440. 

30 Van Alen vy. American National Bank, 52 N. Y. 1, 
affirming 3 Lans. 517. 

* 81 Harrison v. Smith, 83 N. Y. 210; s.c.,53 Am. Rep. 
571. Money heldin a fiduciary capacity, but depos- 
ited by the holder to his general account, still belongs 
to the other party, and cannot be garnished or attached 
for the depositor’s debt incurred before such deposit. 
Morrill v. Raymond, 28 Kan. 415; s. c., 42 Am. Rep. 
167; National Mehaive Bank y. Peck, 127 Mass. 298; 


8. C., 34 Am. Rep. 368. 
82 Schuler v. Laclede Bank, 27 Fed. Rep. 424. 





ceived; and afterwards the town was sued 
by the United States, a recovery was allowed 
to the extent of the money received, treating 
it as a trust fund, from the fact that the attor- 
ney had no fund of the pauper in his hands 
except the pension money.* 

Likewise, where a bank received money 
from the maker of a note, originally given to 
the bank, before it was due, to pay it to the 
holder and return the note, but appropriated 
the money and failed to pay the note, the 
maker was allowed to reclaim all the money, 
from the bank, assigned in trust for cred- 
itors.* 

A bank received from a depositor checks 
for the payment of two notes formerly dis- 
counted by them, and then charged such to 
his general account, and soon after failed. 
The bank in fact did not have the notes, but 
had sold them to a third party and received 
the proceeds before these checks were drawn. 
Of these facts the depositor was ignorant. 
The depositor recovered from the receiver 
the full amount of this deposit, on the 
ground that the bank was a trustee in its re- 
lation to the checks, and the proceeds of the 
notes belonged in equity to the depositor. 
The specific fund could not be identified, but 
the general assets in the receiver’s hands 
were impressed with a trust.” 

§ 7. Same—Continued.—In the United 
States Court in New Jersey arose a case out 
of the failure of a bank. It was held by 
Judge Nixon that the rule that whenever a 
bank gives credit upon its books to a depos- 
itor for the amount of a check or negotiable 
paper deposited for collection, the title to 
the check or paper immediately passes to the 
bank and it becomes the holder of it for 
value, subject to qualification. If the de- 
posit is made and credited in order to make 
good an overdrawn account of the customer, 
or where the amount there credited is imme- 
diately drawn against, the bank is undoubt- 
edly to hold the check, at least until the 
overdraft of the account is made good from 
other sources, or the cash drawn on the 
credit is returned. But cash deposited 


33 United States v. Waterborough, Davies, 154. 

34 Peak v. Ellicott, 30 Kan. 156; s. c.,46 Am. Rep. 90. 

3% People v. City Bank, 96 N. Y. 32. 

% The court distinguishes Titus v. Mechanics’ Na- 
tional Bank, 6 Vroom. 592, by saying that the first of 
these conditions existed in the transaction giving rise 
to the case. 
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with the bank ceases to be the property of 
the depositor, and becomes the property of 
the bank, creating the relation of debtor and 
creditor. The indorsement by the customer 
of a check, deposited for collection, is to put 
the paper ina shape to enable the bank to 
collect it, and does not thereby pass the title 
to it. The practice of banks to credit de- 
posits of checks at once to the account of the 
depositor, and to allow him to draw against 
them before the collection is effected, is only 
a privilege gratuitously extended to him, and 
is not a binding legal usuage. In that case 
the plaintiffs sought to set-off the amount 
of their credit on the books of a defunct 
bank against the promissory notes received 
by the bank for discount before its failure. 
It was decided that if the bank held the 
notes at the time of the failure and was en- 
titled to receive the amount due thereon 
when they matured, the set-off might be 
made; but it could not be allowed where it 
appeared that the notes were not the prop- 
erty of the bank at the time of its failure, 
having been indorsed away for value; that 
no knowledge by any of the officers of the 
bank of its insolvency was sufficient to avoid 
transactions between the bank and its custo- 
mers, on the ground of fraud, unless the evi- 
dence clearly showed that the director, who 
represented the corporation, also had such 
knowledge.” 

So, where a plaintiff, as an executor, in- 
structed a solicitor to have some shares of 
stock sold, and in effect authorized him to 
receive the money, and the solicitor em- 
ployed a broker, with whom he had at the 
time a current account for differences upon 
private speculative transactions on the stock 
exchange; and the broker, having sold the 
property, paid a part of the proceeds to the 
solicitor, and by his directions placed the 
remainder to his credit in the current ac- 
count; and subsequently the solicitor became 
bankrupt and abscounded, it was held that 
the circumstances showed that the broker 
had knowledge of the capacity in which the 
solicitor acted, and he was liable for the bal- 
ance.*8 


37 Balback v. Frelinghuysen, 15 Fed. Rep. 675. 

3% Pearson v. Scott. 38 L. T. (N. 5S.) 747; s.c., 18 
Alb. L. J. 198, distinguishing Bridges v. Garrett, 22 L. 
T. (N.S.) 448; L. R. 5 C. P. 451. See also German Amer- 
ican Bank vy. Third National Bank of Missouri, 18 Alb. 
L. J. 262. 








§ 8. Same—Continued.—In an English 
case the difficulty of tracing a fund was dis- 
cussed at length. It was a contest between 
the successors in trust of a deceased as- 
signee over funds deposited in a bank by the 


deceased in his individual name, and claimed 


to have belonged to several bankrupt estates. 
In part they were identified as having arisen 
from the estate; but the agent had mixed 
them with his own funds, and it was quite 
evident that the trust funds and his own 
private moneys had been mixed in the coffers 
of the bank. The court treated the bank ac- 
count itself as a seperate thing, and being 
partly the product of trust funds, said it 
might be subjected as trust property, pro 
tanto. The account was compared to a box 
into which the trust and other moneys might 
be indiscriminately placed, and from which 
sums at intervals might be drawn. So long 
as any moneys remained in the box, not in 
excess of the trust funds, equity would hold 
them as a trust fund; and, even so, although 
the funds while in the box may have been 
subjected to many transmutations, no par- 
ticular portion remaining which could be iden- 
tified as a specific part or product of the 
trust fund. The court also compared the 
process of tracing the fund to the way equity 
traces the capital of a deceased partner 
through the permutations of a trade or busi- 
ness carried on by surviving partners, who 
have improperly retained that capital, and 
have thus made themselves trustees.” 

In a subsequent case it was held that, if 
different sums are together paid into a bank- 
ing account by the same person, and he gives 
no directions touching their appropriation, 
the banker may enter them in such order as 
he pleases, and the sums will be appropriated 
in the order of priority of entry to satisfy 
payments out on drawings.’ The facts on 
which this ruling was made was, that a lady 
intrusted her solicitor with sums of money 
for investment. He invested the money in 
bonds, gave her receipts for the bonds, de- 
scribing them, and stating that he held them 
for her in safe custody, and paid her the 
dividends. Afterwards he sold the bonds 
without her authority, paid the proceeds of 
sale into his private account at a bank, where 
it was entered that the sum was derived 


39 Pennell v. Deffell, 4 DeG. M. & G. 372. 
#” Following Clayton’s Case, 1 Mer. 572, 608. 
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from the sale of the bonds, describing them, 
though not stating that who was the owner. 
He died insolvent, leaving a balance at the 
bank, which included such proceeds of the 
sale. It was held that, although the solicitor 
was not a trustee for the lady, he stood in 
a fiduciary relation to her; that the proceeds 
of sale remaining in the bank were clearly 
ear-marked, and that she was entitled to 
follow them.’ Several of the judges pro- 
ceeded upon the theory that it was immaterial 
whether the fund sought to be reached had 
been wrongfully diverted by the trustee or 
not; that such a diversion was immaterial in 
reaching the fund, and that the distinction 
drawn by many of the cases on this point was 
unsound.” 

So where a banker, in failing circum- 
stances, of which he knew, received for 
collection a draft on New York, but sent it 
to Chicago, where the amount was credited 
to his account, and he at once drew against 
the account to the full amount of the draft 
(leaving no further sum there), and then 
failed and made an assignment, having only 
one-third of the amount of the draft on 
deposit in his own name at the time of the 
failure, it was held that the owner of the 
draft was entitled to have a trust impressed 
upon the amount in the debtor’s bank.” 

§ 9. Effect of Drawing Check on a Bank 
Followed by Insolvency of Drawer.—It some- 
times happens that an insolvent draws a 
check on a bank where he has funds, and, 
before its payment or presentation to the 
bank, makes an assignment, or goes into 
bankruptcy. In such cases itis a manifest 
advantage to the holder if the act of giving 
the check can be considered an assignment, 
pro tanto, of the fund in the bank. There 
are many decisions which hold that it is not 
until accepted by the bank or drawee.* 


41 Jn re Hallett’s Estate, 41 L. T. (N. S.) 186; 8. ¢., 
13 Ch. Div. 696; 36 Moak, 779. 

42 See also Ex parte Dale, 40 L. T. (N. 8S.) 712; s. c., 
11 Ch. Div. 778, which is distinguished by the previous 
case cited. 

+3 McLeod v. Evans, 66 Wis. 401; s.c., 28 Wis. 172. 
See Hoffman v. First National Bank, 20 Reporter, 113. 

44 Harrison v- Wright, 100 Ind. 515; s.c., 50 Am. 
Rep. 805; Loyd v. McCaffrey, 46 Pa. St. 410; Moses v. 
Franklin Bank, 34 Med. 574; Hopkinson v. Foster, L. 
R. 19 Eq. Cas. 74; Attorney-General v. Continental 
Life Insurance Co.,71 N. Y. 325; s. c.,27 Am. Rep. 
55; Grammel v. Carmer, 19 Cent. L. J. 492; Dickinson 
v. Coates, 79 Mo. 250; s. c.,49 Am. Rep. 228; 28 Am. 
L. Reg. 181; Rosenthal v. Martin Bank, 17 Blatchf. 318, 





Another class of cases holds that the drawing 
and acceptance by the payee, of a check is 
an assignment, pro tanto, of the fund in the 
bank against which it is drawn, and that the 
payee or holder may maintain an action 
against the bank for the amount due him on 
the check.” A third class holds that a check 
operates as an equitable assignment as be- 
tween the drawer and payee.” If itis sought 
to enforce a trust in the forum where the first 
line of authorities prevail, it must necessarily 
prove a failure ; if in the second and third, it 
will usually prevail. W. W. THorntTon. 


4 Munn v. Burch, 25 Ill. 21; Fogarties v. State Bank, 
12 Rich. }(S. C.) 518; Lester v. Given, 8 Bush (Ky.), 
357; Weinstock v. Bellwood, 12 Bush, 139; Chicago 
Marine, etc. Ins. Co. v. Stanford, 28 Ill. 162; Union 
National Bank v. Oceana County Bank, 80 Ill. 212; s. 
c., 22 Am. Rep. 185; Roberts v. Austin, 26 Iowa, 315. 

4 In Matter of Brown, 2 Story C. C. 502; First Na- 
tional Bank v. Coates, 3 McCrary, 9; German Savings 
Institution v. Adae, 1 McCrary, 501; Gardner v. Na- 
tional City Bank, 39 Ohio St. 600. See Cleveland Na- 
tional Bank of Denver v. Boetlcher, 4 Colo. 189; s. C., 
40 Am. Rep. 142. 








REWARDS FOR APPREHENDING 
CRIMINALS. 


Rewards offered for the discovery of crime 
have long been part of the procedure re- 
sorted to in this country, for however public- 
spirited may be the majority of citizens, 
there are so many ramifications in the occa- 
sions and consequences of criminal acts, that 
no organization is equal to the speedy ad- 
ministration of this class of remedies. The 
older acts of parliament abound in induce- 
ments to public informers, and though these 
are seldom introduced in modern acts, the 
disposition to trace out and punish delin- 
quencies is fortunately a very common at- 
tendant upon every species of wrong. Yet, 
as everybody knows, it is no uncommon oc- 
currence for the government or for individ- 
uals to offer rewards for the discovery of of- 
fenders, ana this quickens the diligence not 
only of constables, but of that large class of 
persons who are always looking out for em- 
ployment. In working out this practice some 
interesting and useful decisions have been 
from time to time come to in the courts, for, 
as may be supposed, the offer of a reward 
brings forward many competitors who jeal- 
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ously watch each other’s claims, and as there 
is more of chance than merit in the prizes, 
the successful winner is subject to double 
scrutiny. The public policy of offering re- 
wards has indeed often been doubted, es- 
pecially where constables are concerned. A 
constable is bound by his very duty to search 
for criminals and bring them to justice. And 
it has been well remarked by several judges 
that the expectation of rewards must offer 
great temptation to delay an active search, 
by which delay the criminal might escape, or 
to delay taking into custody a criminal who 
gives himself up, so that the constable might 
appear to use exertions to procure complete 
information and for that to claim the reward. 
There would also be a temptation, particu- 
larly to those constables in the detective ser- 
vice, to look to bribes or to seek promises of 
reward from persons anxious to recover their 
property, and unless such were offered, to 
be inert in their efforts. 

On the other hand even private individuals 
are too apt at times to be careless of the 
public advantage, if only they can by any 
means whatever recover the possession of 
their property in those cases where it has 
been stolen. Many persons are quite willing 
in the circumstances to condone any crime, 
or by the expenditure of a smali sum to pay 
to the first comer whatever will induce the 
surrender of the proceeds of crime. Hence 
the legislature has thought fit to subject to 
a penalty those publishers of newspapers 
who lend themselves to the same views by 
circulating advertisements that no questions 
will be asked if stolen property shall be re- 
turned to the owner. The Larceny Act of 
24& 25 Vict.' containing this enactment, in 
turn created hardships occasionally by en- 
abling informers to sue publishers vexatiously 
for these penalties. And at last by the stat- 
ute of 33 & 34 Vict.’ a restriction was put on 
these informers to this extent, that the con- 
sent of the attorney-general was in future to 
be required before any such action could be 
brought, and a short period of limitation was 
also prescribed. 

The offer of a reward for the discovery of 
a particular criminal is a species of contract 
which is an exception to the usual rule, 
whereby both parties must be known and de- 


1 Ch. 96, § 102, 
.2 Ch. 65. 





fined and must agree on something definite 
and such as is mutually assentd to, before 
they can create the obligations of contract. 
This difficulty is got over by one party de- 
fining certain conditions which the unknown 
co-contractor is to fulfil, and which are so 
distinct that the unknown person and no 
other becomes at length the obligee when- 
ever the circumstances arise which had been 
anticipated as a proper basis of a contract. 
It is a contract cum omnibus in one sense—at 
least in the beginning, and it developes into 
a contract with another individual only when 
the latter creates or fulfils the character 
which was described in the offer. Hence the 
disputes which usually arise in the course of 
these undertakings take the form of a con- 
tention that the unknown party has not done 
the kind of services which was to be the 
basis of the obligation—and though the crim- 
inal may have been discovered, yet that the 
discovery was not made directly or immedi- 
ately by the claimant to the reward, and 
hence that the reward has not been earned by 
the person claiming it. This difficulty has 
presented itself under many forms, and the 
cases already decided involve much useful 
comment on the evidence and the doctrine of 
proximate and remote causes which arises 
out of such transactions. 

In the case of Williams v. Carwardine,’ 
the plaintiff had been in company with a man 
found murdered, and gave no information 
which was of value. At a later date, how- 
ever. she had been severely beaten on an- 
other occasion, and when on the point of 
death, as was then supposed, she relieved her 
conscience by telling some particulars of the 
murder, which followed up led to the discov- 
ery and conviction of the murderer. The 
plaintiff did not die, but recovered, and then 
sued for 20/., the reward that had been of- 
fered for discovery. The jury found that 
she did give the information, but that it was 
not given in consequence of the offer of a 
reward. Three judges, however, held that 
the plaintiff fulfilled the conditions on which 
the reward had been offered, and hence that 
she was entitled to the money. 

In another case of Lancaster v. Walsh,‘ an 
offer of a certain reward had ‘‘on application 
to the defendant.’’ The plaintiff had not 


84 B. & Ad. 621, 
M. & W. 16. 
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- made any communication to the defendant, 
but made it to a constable whose duty it was 
to search for the offender. The question 
came to be, whether in that event the plaint- 
iff was entitled to the reward, and it was con- 
tended that the constable by his own activity 
followed up the clue and the person entitled. 
But the court held that the plaintiff was en- 
titled, for that the communication to the con- 
stable led to the discovery. As Alderson, 
B., put it, information means the communi- 
cation of material facts for the first time, and 
the constable was merely a channel of com- 
munication but not the originator of the in- 
formation. 

Again, in England v. Davidson,° the con- 
stable of the district apprehended the crimi- 
nal and sued for the reward; whereupon it 
was contended that it was contrary to public 
policy to allow the constable to sue, for it 
was part of his ordinary duty to arrest crimi- 
nals. The court there held that the fact of 
the person giving the information being a 
constable did not necessarily disentitle him 
on the ground of want of consideration. 
And Lord Denman, C. J., observed that 
there may be services which the constable is 
not bound to render, and which he may 
therefore make the ground of a contract. In 
short, a constable as such was said not to be 
disentitled to a reward of this description. 
In Moore v. Smith,® the plaintiff also was a 
police constable, but was temporarily sus- 
pended, and he apprehended a burglar, who, 
after his apprehension, voluntarily confessed. 
And the court held him entitled to the re- 
ward, as it was by the constable’s suspicions, 
and apprehension in consequence of them, 
that the criminal was really discovered. In 


Thatcher v. England,’ the defendant, who’ 


had been robbed of jewelery, published an 
advertisement headed ‘‘30l. reward,’’ de- 
scribing the article stolen, and concluding 
thus: ‘‘The above sum will be paid by the 
adjutant of the 41st regiment on recovery of 
the property and conviction of the offender, 
or in proportion to the amount recovered.”’ 
A soldier on the 10th of June informed his 
sergeant that B had admitted to him that he 
was the party who had committed the rob- 
bery, and the sergeant gave information at 


511 A. & E. 857. 
61C. B, 438. ? 
73 C. B. 254. 





the police station. On the 13th of June the 
plaintiff, a police constable, learning from 
one C that B was to be met with at a certain 
place, went there and apprehended him. 
The plaintiff by his activity and perseverance 
afterwards succeeded in tracing and recover- 
ing nearly the whole of the property, and in 
procuring evidence to convict B. The court 
of common pleas held that the plaintiff was 
not, but that the soldier was, the party en- 
titled to the reward. 

About twenty years ago an interesting case 
of this kind arose out of a great robbery of 
watches at a jeweler’s shop in London. In 
Turner v. Walker,® soon after that robbery, 
a handbill was circulated by the defendant 
who offered a reward in these terms: ‘‘A re- 
ward of 250/. will be given to any person 
who will give such information as shall lead 
to the apprehension and conviction of the 
thieves. A further reward of 750/. will be 
paid for such information as shall lead to the 
recovery of the stolen property, or in pro- 
portion to any part thereof recovered.’’ Af- 
ter the publication of the handbill Roberts 
brought a watch to the plaintiff to be re- 
paired. The plaintiff, suspecting it to be 
one of the stolen watches, arranged with 
Roberts that the latter should call again and 
bring some more, and on the same day the 
plaintiff gsve information to the defendant. 
In consequence thereof the police were em- 
ployed, and Roberts was captured, and two 
other stolen watches were found upon him. 
After Roberts had been in custody three 
days he told the police that some female 
friends had informed him that the burglars 
were to be heard of at an eel-pie shop in 120 
Whitechapel. The police accordingly there 
captured the burglars, who were subse- 
quently convicted at the central criminal 
court. Roberts was viewed as only a re- 
ceiver of the goods. The plaintiff sued for 
the reward, and the judge, Blackburn, J., 
left it to the jury to say whether the in- 
formation given by the plaintiff led to the 
apprehension and conviction of the thieves. 
The judge was disposed to think that the 
piaintiff’s information was too remote, and 
that the real discovery was made by the 
police on Robert’s information, but as the 
jury were in favor of the plaintiff, the ques- 
tion was afterwards fully argued before a 


8L. R.2Q. B. 301. 
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court of three judges. Blackburn, J., on the 
. argument, was still disposed to hold that the 
plaintiff’s information was too remote, but 
the other two judges held it was not, and 
that the plaintiff gave the clue or started the 
discovery. The case went to the exchequer 
chamber, and that court of seven judges 
unanimously held the plaintiff to be entitled. 
Kelly, C. B., said it was true that the arrest 
ought, in such cases, to be the immediate 
consequence of the information given by the 
plaintiff. But there was no reason why the 
fact of there being several steps should make 
any difference, if the first information led to 
the discovery and apprehension of the 
thieves. That was so in this case, and, 
therefore, the plaintiff was justly entitled to 
the reward. 

This last case was one of no small diffi- 
culty as it illustrated the complication caused 
by the first step leading to a series of other 
natural steps, all of which ended in the ap- 
prehension and conviction of the criminal. 
And the decision arrived at was one pre- 
eminently where common sense agreed with 
the rules of law. In a later case of Bent v. 
Wakefield and Barnsley Bank,’ a somewhat 
puzzling case arose which involved the ques- 
tion whether any person can be entitled to 
such a reward when the criminal voluntarily 
surrenders himself. In this last case a hand- 
bill was published by the defendants as fol- 
lows: ‘*2001. Whereas, William Glover, 
shoddy dealer, abscounded from Ossett, after 
committing various forgeries. Notice is 
hereby given that the above reward will be 
paid to any person or persons giving such in- 
formation to Mr. W. Airton, police superin- 
tendent, Dewsbury, as will lead to the appre- 
hension of the said William Glover.’’ The 
plaintiff was the chief constable at Exeter, 
and sued for the reward under the following 
circumstances: ‘‘One day a person (who 
turned out to be Glover) came to the plaint- 
iff at the police office and said, ‘‘You hold a 
warrant for me; I am wanted for forgery.’’ 
Thereupon names and particulars were en- 
tered upon, and the plaintiff, thinking the 
man might be out of his mind, searched the 
Police Gazette, and ended by telegraphing to 
Dewsbury and getting instructions to detain 
Glover. The latter was detained accord- 
ingly, and all ended by Glover being locked 


Cc. P. D.1. 





up and ultimately tried and found guilty. 
The present action was brought, and .one of 
the defenses was, that it was contrary to 
public policy that the plaintiff should suc- 
ceed, as he did no more than his public duty 
and as the criminal had surrendered himself. 
The question was ultimately considered in 
connection with the previous authorities, and 
the judge (Grove, J.) held that the judgment 
should be for the defendants. The court 
had, according to the learned judge, already 
decided in England vy. Davidson, that actions 
by constables, though not necessarily ex- 
cluded, yet require very clear grounds to 
support them, and he thought there was no 
clear ground in this case. 

The discovery in this last case seems to 
have been a mere accident without any 
meritorious exertion by the police superin- 
tendent, who was almost passive. Neverthe- 
less, he took pains to make inquiry’ and did 
his duty well. But all he did was merely by 
way of satisfying himself whether the crim- 
inal was the real man and nota sham. Cer- 
tainly there was nothing which the constable 
did beyond his bare duty; he did not origi- 
nate or discover anything, but simply re- 
ported to headquarters. And the judge can- 
not be supposed to have gone wrong by de- 
ciding against an action so entirely without 
special merits.—Justice of the Peace, Eng. 





PARTNERSHIP — SURVIVOR — RIGHTS 
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BROWN V. WATSON, ET AL. 





Supreme Court of Michigan, June 9, 1887. 


1. Partnership —Survivor —Rights and Duties— 
Mortgage of Deceased Partner’s Interest.—As against 
the heirs of a deceased partner, a surviving partner 
has no right to dispose of, or incumber such deceased 
partner’s interest in lands for his own individual 
debts, or for any purpose other than to close up the 
partnership business and pay partnership debts; and 
a mortgage on the deceased partner’s interest in the 
real estate taken in renewal of a mortgage on the sur- 
viving partner’s individual property, under such cir- 
cumstances as should have put the mortgagee on in- 
quiry as to the good faith and authority of the mort- 
gagor, will not be enforced in favor of the mortgagee’s 
widow. 


2. Witness —Non-resident-—Deposition—How. St. 
Mich., § 7475-— Suits in Chancery.—Section 7475 
How. St. Mich., applies to suits in chancery, and 
depositions of witnesses residing out of the State may 
be taken upen notice thereunder in such cases as well 
as in actions at,law. ° : 
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MorsE, J., delivered the opinion of the court: 

Foreclosure of mortgage. Decree in the circuit 
court for the county of Osceola, in chancery, in 
favor of complainant. The defendants, Jane 
Trembath, Henrietta Watson, Lillian Watson, 
Charles Watson, James Watson, David Wolf, and 
Benjamin Wolf, appeal to this court. ‘he bill of 
complaint was filed April 1, 1884, to foreclose a 
mortgage, covering 1,246 acres of land in Osceola 
county, executed by the defendants, William 
Watson and Catherine Watson (wife of William), 
on the eighth day of April, 1880, to David F. 
Watson, to secure the payment of $4,350, as evi- 
denced by three promissory notes of the same 
date—one for $1,650, payable in six months after 
date; and two for $1,350, due in one and two 
years after date. These notes were executed by 
William in his individual capacity. 

At the time of executing this mortgage, William 
Watson was the surviving partner of the firm of 
J. & W. Watson, which had been composed of his 
brother James and himself. The mortgage in 
terms conveyed ‘‘all the interest of said William 
Watson, as survivor of himself and James Watson, 
deceased, composing the firm of J. & W. Watson, 
and as a partner of said firm, and as an individual 
of, in and to”’ the lands described therein. April 
29, 1880, David F. Watson assigned the notes and 
mortgage to Marcus E. Brown, of the city of 
Grand Rapids. Brown died intestate April 7, 
1881. May 9th, of the same year, administration 
of his estate was granted to John W. Champlin 
and Mary E. Brown of that city, who duly quali- 
fied. January 14, 1884, the probate court of Kent 
county decreed distribution of Brown's estate, 
and, by virtue of such decree, these notes and this 
mortgage were on that day duly assigned and de- 
livered by Champlin, as administrator, to Mary E. 
Brown, the complainant and the widow of said 
Marcus E. Brown. 

James Watson died intestate on or about the 
twenty-second day of September, 1875. He left 
surviving him Jane Watson (now Trembath), his 
widow, and four children, who were all minors at 
the time of the filing of this bill, to-wit: Henri- 
etta, Lillian, Charles and James Watson. The 
defendants, David and Benjamin Wolf, claimed 
certain of the lands under a warranty deed from 
the defendant, James Lunney, whose title was 
derived from the defendants, William and Cath- 
erine Watson, after the execution of the mort- 
gage. It is conceded that they have no standing 
as against this mortgage, and their solicitor 
claims that their only object in appealing was to 
bring properly before this court the question as to 
the admission of a deposition in the case which 
will be referred to hereafter. 

The main controversy relates to the interest of 
James Watson in the lands embraced in this 
mortgage. The complainant insists that the 
mortgage is a valid lien upon such interest, and 
his heirs deny it. The lands were mostly pur- 
chased in 1874 and 1875, and the deeds ran to 
“James and William Watson,” or ‘*William and 





, 


James Watson.’ William Watson swears that 
the lands were bought and held as copartnership 
property, and at the time of James’ death, be- 
longed to the firm of J. & W. Watson. ‘There is 
no other proof in relation to the tenure of these 
lands as to whether they were owned in partner- 
ship orn common. No use had been made of 
them at the time of James’ death. They were, 
however, not inventoried as a part of his estate, 
and seem to have been treated by William, the 
widow of James, and his administrator, David F. 
Watson, as copartnership property. 

As I view the case it is not necessary to deter- 
mine the character of the holding of these lands, 
or to discuss to any great extent the power of 
William Watson, as survivor of the firm of J. & 
W. Watson, to mortgage or alienate them. One 
thing is certain and beyond dispute. As against 
the heirs of James Watson. he had no right to 
dispose of or incumber the interest of James in 
these lands for his own individual debts, or for 
any purpose other than their legitimate disposi- 
tion, by sale or otherwise, to close up the part- 
nership business and pay partnership debts. He 
held’ the legal title, if they were partnership 
lands, in trust for these heirs, and he could not 
violate this trust by mortgaging them for his own 
obligations, or fraudulently, to one who did not 
take such mortgage in entire good faith. 

David F. Watson, the mortgagee, was a brother 
of James and William, and knew all about their 
affairs. He was also administrator of his dead 
brother’s estate. The consideration of this mort- 
gage, as proven by William and David, is not sat- 
isfactory to me as to its amount in the first place. 
And, secondly, it is clear to my mind that the 
sum secured by it was never a partnership obliga- 
tion. When James died, David had been work- 
ing for the firm only about a month. He claims 
that the notes running with the mortgage in ques- 
tion were given in settlement with William at 
their date, and the amount represented by them 
was made up of $1,000, owing to him from the 
firm when James died, $1,200 that he lent Wil- 
liam to carry on the business afterwards, and his 
salary. He claims to bave worked right along 
under the hiring in August, 1875, until February, 
1879. He was to have the same wages as he 
could earn at milling, which was his occupation 
before he commenced work for the firm. While 
employed, he admits drawing $1,400 out of the 
business. I am not by any means convinced that 
he ever lent the firm any money before James 
died. At any rate I cannot find that he had any 
property, or was worth anything, when he com- 
menced work. How he was able afterwards to 
lend William $1,200, and draw out $1,400, and 
have enough still coming to him from his salary 
to make an indebtedness of $4,350 to him from 
William, or the firm of J. & W. Watson, in Feb- 
ruary, 1879, is beyond my ability in arithmetic. 
His salary, under his own showing, could not 
have been over fifty dollars a month. 

When James Watson died, the firm was solvent, 
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and worth, as appears from all the testimony, at 
jeast $15,000 over and above all tiabilities. When 
William got through with the business, and ab- 
scounded, there was not enough property to pay 
the debts. It is claimed that William had to 
keep on in the business of logging to fulfill the 
terms of two contracts, entered into by the firm 
before James’ death, and from which he could 
not obtain release; and one of them, at least, ex- 
tended five years, and could not be completed in 
less than that time. These contracts were not 
put in evidence, and there is, therefore, no defi- 
nite testimony as to what they contained, nor any 
proper proof of their existence. It also appears 
that William engaged in at least two other con- 
tracts after his brother’s death, and the business 
was not kept separate from the others. William 
lost money steadily from the time he assumed 
control of the affairs of the firm until he became 
so deeply involved that he quit business, and fled 
the country, leaving his creditors to secure by at- 
tachment what little was left of the truck belong- 
ing to a logging outfit. 

Whatever was owing to David F. Watson can- 
not be considered in any sense as an obligation of 


the firm of J. & W. Watson. There is no satis-' 


factory proof that the firm owed him anything 
when James died, and the interest of James in 
these lands could not be burdened with the indi- 
vidual debt of William. If David loaned William 
any money, there is no convincing proof that it 
was used in closing up the partnership business, 
and there is a strong hint in the proofs that 
David, as administrator of James’ estate, was car- 
rying on business as a copartner of William. 
David admits being informed by Judge Sayles, of 
the Osceola probate court, when he came to set- 
tle his accounts in that court, that he had no right 
to engage in such a partnership, and that he had 
done wrong in taking the advice of others to the 
contrary. 

There are some singular things connected with 
the management and settlement of this estate 
which may be referred to here. The action needs 
explanation, but none is given or offered. David 
was appointed administrator in November, 1875. 
Nothing but personal property was inventoried. 
The estate was appraised at $5,634.81. Among 
the claims filed and proven against the estate was 
a claim of “J & W. Watson, logging job, $1,314.- 
38,’’ one-half of which was paid over to William. 
Another claim was, ‘‘Expenses of Dodge, Phelps 
& Co., law-suit, $169.75." One-half of this 
claim was paid by the administrator, leaving the 
other half to be paid, presumably, by William. 

It appears from the administrator’s account 
that the firm of J. & W. Watson paid over to the 
estate in January, 1877, the sum of $2,800.13. 
There is no proof why this was paid, but it would 
look as if, at that time, William supposed that 
there was that amount, at least, in cash due from 
James’ estate out of the partnership business. 
Later on, in March, 1879, about the time that Wil- 
liam becomes a bankrupt, the administrator shows 





on hand, as a balance in his hands of the estate, 
$5,460.81, which he returns he has turned over to 
William, as the “‘surviving partner of James Wat- 
son, deceased,’’ and obtains his discharge. All 
that the heirs of James have in the meantime re- 
ceived from the estate of their father is their sup- 
port for four years while living with their mother; 
an allowance being made her of fifty dollars per 
month. ‘ 

When William ascertained that he could go on 
no longer, and that he had lost or wasted, not 
only his own property, but that of the estate also, 
he made his individual notes to David for the 
sum of $4,102.73, and secured the same by the ex- 
ecution of a mortgage upon his individual interest 
in these lands. These notes and the mortgage 
were made and delivered to David, July 1, 1879, 
and he accepted and held them until April 8, 1880, 
the date of the mortgage in controversy here. 
The natural presumption arising from this trans- 
action is that both William and David regarded 
this indebtedness in July, 1879. if any existed, as 
the individual obligation of William. This pre- 
sumption is strengthened by the fact that both of 
them testify that the mortgage was so given be- 
cause William thought he had no right to incum- 
ber his brother’s interest. 

The present mortgage was made at the sug- 
gestion of the husband of complainant, Marcus E. 
Brown. David undertook to sell the mortgage of 
July, 1879, to Brown, but Brown did not wish to 
purchase it as it was. He suggested that William 
give a mortgage upon his own and James’ inter- 
est, and he would buy. Thereupon the individual 
mortgage was released, and the notes canceled, 
and the present notes and mortgage executed, and 
later transferred to Brown. Brown, therefore, 
took the mortgage with notice, and had no greater 
equities against the interest of James than David 
possessed. At the same date of the mortgage in 
question here, April 8, 1880, William also executed 
to David a chattel mortgage in the name of him- 
self, and as surviving partner of J. & W. Watson, 
covering all the personalty belonging to the log- 
ging business, to secure the same sum of $4,350. 
This chattel mortgage was also assigned to 
Brown, April 23, 1880, the same day of the trans- 
fer of the mortgage to him. If it had not been 
for Brown, through whom the complainant 
claims, and whose title she holds as he held it, it 
is not probable that either William or David 
would have known enough, or thought, to have 
attempted to convey away the last parcel of prop- 
erty, real or personal, standing in the name of, or 
belonging, to the father of these infant defend- 
ants. 

I cannot find a single equity that requires the 
enforcement of this mortgage against the interest 
or title of James Watson in these lands. Obtained 
in the manner that it was, supported, to say the 
least, by a very slim and doubtful consideration, 
and bearing the badges of fraud and suspicion as 
regards the rights of these children, it does not 
commend itself to the conscience of the court. I 
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cannot believe, from the testimony, that either 
William or David intended in the first place to 
make a claim that the copartnership of J. & W. 
Watson was indebted to David, or to use these 
lands in the copartnership business. David held 
for over nine months the individual paper and 
mortgage of William. He tried to dispose of 
them to raise money. While he was in want of 
money, and could not obtain it upon William’s 
mortgage, the evil suggestion of Brown came, and 
the temptation was too strong to be resisted. It 
may be that Brown thought that William had a 
right to dispose of James’ interest in these lands, 
and the suggestion on his part, and his intention, 
may have been innocent of wrong-doing, but, in 
the light of the previous action of William and 
David, it was to them an evil suggestion, and 
they knew they were moving in fraud of the rights 
of their nephews and nieces. 

Nor do I think there can be found any justice in 
the claim of Brown, or the complainant as his 
heir, against James’ interest in these lands. If 
Brown was innocent of intended wrong, he had 
facts enough before him to put him upon inquiry, 
both as to the consideration of David’s claim 
against the firm of J. & W. Watson, and as to the 
power and authority of William to mortgage the 
lands. 

The interest of James belorgs to his children, 
subject to the dower right of the widow, Jane 
Trembath, and such interest ought not to be 
taken away from them, and will not with my con- 
sent, in a court of equity, upon such facts and 
circumstances as appear in this case. Sometimes 
conveyances to good-faith holders hamper and 
restrict the courts in granting relief to infants 
who have been defrauded by those whose duty it 
was to protect them, or whose patrimony has been 
wasted, in violation of fiduciary relations or 
trusts. But here there are no such difficulties in 
the way. We are asked to confirm a wrong, 
which confirmation can be easily and rightfully 
refused without injury to any innocent person. 
The complainant, as his heir, stands in the shoes 
of Marcus E. Brown. He suggested this mort- 
gage under circumstances that charged him with 
notice, and deprived him of any lawful claim of 
bona fides. The complainant must take this mort- 
gage as her husband received it; and he received 
it burdened with the invalidity, as against the 
property of James, that rested upon it at its exe- 
cution, and which has never since been lifted 
from it. 

The decree of the court below will be reversed 
as against the defendants, Jane Trembath and 
Henrietta, Charles, Lillian and James Watson, and 
the bill of complaint as against them dismissed, 
with costs of both courts. And the mortgage is 
declared null and void as against the interest of 
James Watson, deceased, in the lands described 
therein, and the same must be canceled and re- 
leased as regards such interest. 

In relation to the defendants, David and Benja- 
min Wolf, it is admitted that their title is derived 





from William, and therefore subject to his mort- 
gage, which was a lien upon the premises before 
their purchase. They come into this court, it is 
said, by their solicitor, to raise an objection to the 
deposition of William Watson which was ad- 
mitted in the case. Watson resided at Mitchell, 
in the territory of Dakota, at the time his testi- 
mony was taken. His deposition was taken upon 
notice, under § 7475, How. St. It is claimed that 
this statute does not apply to suits in chancery, 
but we are satisfied that it does. 

The decree will therefore be affirmed, with 
costs, as far as the defendants Wolf are con- 
cerned. 


Nore.—It is well settled that the death of one part- 
ner will, ipso facto, operate as a dissolution of the 
partnership,! unless by the articles of copartnership 
or other agreement between the partners it is other- 
wise provided.2 And the general rule upon which 
the decision in the principal case is based is also well 
settled, namely, that after the death of a partner the 
only thing which the surviving partner can do, which 
will bind the property or interest of the deceased, is 
to proceed to close the business and wind up the part- 
nership affairs.’ It is his right and generally his duty 
to do this.4 

For the purpose of settling the partnership affairs 
and closing up the business, such surviving partner is 
vested with the legal right to the possession and con- 
trol of all the partnership assets.5 He holds such 
assets as a sort of trustee or quasi trustee, first, for 
the partnership creditors, and then for the personal 
representatives of the deceased partner, to whom he 
should account for the assets remaining in his hands 
after payment of the firm’s liabilities and settlement 
of the partnership. So long as he manages matters 
properly the courts will not interfere; but where he 
delays the settlement unreasonably, or is wasting the 
partnership property,a court of equity will, at the 
suit of the administrator or personal representative of 
the deceased or the partnership creditors, enjoin him 


1 Powell v. North, 56 Am. Dec. 513, and note, 517; Shorb 
v. Beaudry, 56 Cal. 450; Hoard v. Clem, 31 Minn. 186; 
Schofield v. Eichelberger, 7 Pet. 586; DeHaven’s Appeal, 
6 Atl. Rep. 768; Remick v. Emig, 42 Ill. 342; Marlett v. 
Jackman, 3 Allen, 287; Jenness v. Carleton, 40 Mich. 343; 
3 Add. Cont. § 1312; 3 Kent’s Com. *55; 2 Collyer’s Law 
of Part. (6th ed.) § 623 and notes. 

2 Story on Partnership (Gray’s ed.), 507, § 319a; Lind- 
ley on Part. (Ewell’s ed.) 231. In case of mining part- 
nerships the death of a partner is held, in California, 
not to work a dissolution. Taylor v. Castle, 42 Cal. 367. 

3 Hall v. Lanning, 91 U. 8S. 160; Nelson v. Waugh, 101 
Pa. St. 2083; Gleason v. White, 34 Cal. 258; Cronkite v. 
Harris, 15 Fed. Rep, 888; Avery v. Meyers, 50 Miss. 367; 
Story on Part. (Gray’s ed.) §§ 348, 344; 3 Kent’s Com. *57, 
63. And see note to Childs v. Hyde, 77 Am. Dec. 115. 

4 Appeal of Miller (Penn.),7 Atl. Rep. 190; Brown v. 
McFarland, 41 Pa, St. 153. 

5 Egberts v. Wood, 3 Paige Ch. 517; 8s. C., 24 Am. Dec. 
236; Wickliffe v. Eve, 17 How. 468; Bischoffsheim v. 
Baltzer, 20 Fed. Rep. 890; Barney v. Smith,4 Harr. & J. 
485; Murray v. Mumford, 6 Cow. 441; Anderson vy. Ack- 
erman, 88 Ind. 481. 

6 Farley, Spear & Co. v. Moog (Ala.), 28 Cent. L. J. 263; 
Willson v. Nicholson, 61 Ind. 241, 244; Barry v. Briggs, 22 
Mich. 201; Dwinel v. Stone, 30 Me. 384; Shearer vy. 
Shearer, 98 Mass. 107; Roys v. Vilas, 18 Wis. 169; Florida 
v. Redding, 1 Fla. 242; Allen y. Hill, 16 Cal. 113; Hanna 
v. Wray, 77 Pa. St. 27; Marlat v. Scantland, 19 Ark. 443; 
Tillotson v. Tillotson, 34 Conn. 335. And see note to 
Shield v. Fuller, 65 Am. Dec. 297. 
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from acting, and will appoint a receiver and direct an 
accounting.” 

The rights and duties of a surviving partner having 
been shown ina general manner, it may be well to 
consider what particular acts he may do. He may, if 
necessary, to wind up the business properly or with- 
out loss, execute and complete contracts entered into 
before the death of his partner. But as to whether 
he may enter into any new contracts, admits of more 
doubt.? Probably there are cases where it would be 
necessary for himto do soin order to close up the 
business without great loss, and it would seem that he 
ought in such cases to have that power, but not in 
It has been held that he may assign a 
mortgage or indorse a note payable to the firm.!® But 
it seems that, upon the dissolution of a firm by death 
of a member, neither of two surviving partners can 
assign the whole interest in the partnership effects to 
trustees for the benefit of preferred creditors, without 
the cosurvivor’s consent.!1 And it has been held 
that a surviving partner cannot bind the estate of a 
deceased partner by debts incurred subsequently to 
the death of the latter.!2 

With respect to the partnership real estate the 
rights of the surviving partners are somewhat differ- 
ent. The legal title to the share or interest of the de- 
ceased partner descends to his heirs, instead of vest- 
ing in the survivor, as in case of the personal property 
and choses in action.!3 But itis subject'to the same 
trust as other partnership property, and the surviving 
partner has the right to control and manage it until 
the debts are paid or the trust satisfied. And if he 
makes a bona Jide sale thereof in course of settlement, 
a court of equity will compel the parties holding the 
legal] title through or under the deceased partner to 
convey the legal title to the purchaser, and thereby 
make his title.complete.14 In Tennessee, it is held 
that a surviving partner may, in the absence of fraud 
or collusion, sell real estate belonging to the partner- 
ship whether necessary to pay debts or not.5 But the 
contrary is held in Massachusetts.!¢ 

The surviving partner holds an equitable lien upon 
all the assets, to indemnify bim against the firm debts 
and to secure any balance due him upon settlement of 
the partnership accounts.!7 And this lien for the pay- 


7 Miller v. Jones, 39 Ill. 54; Evans v. Evans, 9 Paige, 
178; Jacquin v. Buisson, 11 How. Pr. 385; Story on Part. 
(Gray’s ed.) §§ 828,344; 3 Kent’s Com. *63. 

8 Offutt v. Scott, 47 Ala. 104; Shearer v. Shearer, 98 
Mass. 107. 

*See White v. Union Ins. Co., 9 Am. Dec. 726, 728; 
Offutt v. Scott, 47 Ala. 104, 120. 

0 Johnson v. Berlizheimer, 84 Ll. 54; 8. c., 25 Am. Rep. 
427; Pinckney v. Wallace, 1 Abb. Pr. 83; Willson v. Nich- 
olson, 61 Ind. 241. So he may make a general assign- 
ment. Salsbury v. Ellison, 7 Colo. 167; 8. c., 49 Am. Rep. 
347. 

ll Egberts v. Wood, 3 Paige Ch. 517; 8. c., 24 Am. Dee. 
236. See also Chardon vy. Oliphant,6 Am, Dec. 572, and 
note, 574. 

}2 Cook v. Carson, 45 Tex. 329. 

13 See note to Shields vy. Fuller,65 Am. Dec. 300, and 
authorities there cited. 

4 Kleine v. Shanks, 3 Cent. L. J. 799; Andrews’ Heirs 
v. Brown, 21 Ala. 487; s. C., 56 Am. Dec. 2562; Cobble v. 
Tomlinson, 50 Ind. 550; Dyer v. Clark, 5 Mete. (Mass.) 
562; 8. C., 39 Am. Dec. 697; Willett v. Brown, 65 Mo. 138; 
Rossum v. Sinker, 12 Cent. L. J. 202. 

Bancroft v. Snodgrass, 1 Coldw. 432; Solomon v. 
Fitzgerald, 7 Heisk. 552. 

16 Shearer v. Shearer, 98 Mass. 107. 

17 Pearson v. Keedy,6 B. Mon. 128; 8s. C.,48 Am. Dec. 
160; Gray v. Palmer,9 Cal. 616; Wilson v. Soper, 13 B. 
Mon. 411; 8. C., 56 Am. Dec. 573, 





ment of partnership debts extends to real estate pur- 
chased with partnership funds or for the partnership 
use, and is superior even to the widow’s right of 
dower.}8 W.F. ELviorr. 
18 Dyer v. Clark, 5 Metc. (Mass.) 562; 8. C., 39 Am. Dec. 


697; Drewery v. Montgomery, 28 Ark. 256; Willet v. 
Brown, 65 Mo. 138. 





WILL—NUNCUPATIVE WILL—LIMITATION OF 
TIME. 





CARROLL V. BONHAM. 





New Jersey Prerogative Court. 


Where a decedent lived nine days after making 
nuncupative will, and possessed the capacity mean 
while to execute a written one, and could have made 
such written will, the nuncupative one cannot be sus- 
tained. 


Appeal from decree of Hunterdon orphans 
court refusing to admit to probate an alleged nun- 
cupative will. 

THE OrptNARY: Asher W. Carroll, the appel- 
lant, propounded for probate in the orphans’ court 
of Hunterdon county an alleged nuncupative will 
of his sister, Mary Ann Bonham, late of that 
county, deceased, who was the wife of the re- 
spondent, Moses Bonham. The alleged nuncupa- 
tion was made on the 9th day of April, 1886. 
Mrs. Bonham was then living with her husband, 
at their home in Hunterdon county. She was ill, 
and continued to be so until she died, on the 18th 
of the same month. The alleged will was of- 
fered for probate by petition on the 2d of June, 
1886. After hearing the matter upon due notice, 
the orphans’ court decreed that the proof was not 
satisfactory, and dismissed the petitiou, without 
costs. By the supposed will, Mrs. Bonham at- 
tempted to dispose of personal properly of more 
than the value of $80. But both previously and 
subsequently she attempted to dispose of other 
parts of her personal property. The statute pro- 
vides that a verbal will (it does not extend to 
those made by soldiers in actual military service, 
or mariners or seamen at sea, disposing of their 
movables, wages and personal estate) to be valid 
must, if the property exceed the value of $80, be 
proved by the oaths of three witnesses, at least, 
who were present at the making thereof; and it 
must be proved that the testator or testatrix, at 
the time of pronouncing the will, bade the per- 
sons present, or some of them, bear witness that 
such was his or her will, or words to that effect. 
It provides, also, that such will must have been 
made in the time of the last sickness of the testa- 
tor or testatrix, and in the house of his or her 
habitation or dwelling, or where he or she had 
been resident for the space of tem days or more 
next before the making of the will, except where 
he or she was surprised or taken sick, being from 
his or her own house, and died before he or she 


1 Advance sheets New Jersey Equity Reports. 
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returned to the place of his or her dwelling. Rev. 
p. 1245. It is well established that the term ‘last 
sickness”’ in the foregoing provisions is not to be 
construed as signifying merely the illness, with- 
out regard to its duration, which terminated in 
the alleged testator’s death, but as meaning in 
extremis. Prince v. Hazelton, 20 Jobns. 502; 
Yarnall’s Will, 4 Rawle, 46; 1 Redf. Willsf 185. 
That is, the law contemplates sudden and severe 
illness immediately preceding physical dissolu- 
tion, when there is neither time nor opportunity 
to make a written will, and therefore. in such 
case, if there is to be a will, it must of necessity 
be a merely verbal one. Blackstone says tHat the 
legislature has provided (by the act of which ours 
is a transcript) against any frauds in setting up 
nuncupative wills, by so numerous a train of 
requisites that the thing itself has fallen into dis- 
use and is hardly ever beard of but in the only in- 
stance where favor ought to be shown to it—when 
the testator is surprised by sudden and violent 
sickness. 2 Black. Com. 501. A nuncupation 
can only be sustained when it is the result of sheer 
necessity. 

If the decedent could have made a testamentary 
disposition in the way prescribed by statute, a 
nuneupative one will be of no avail. In the case 
under consideration, it would seem that the de- 
ecedent deliberately selected the nuncupative 
method and made the nuncupation, not because 
she had not time to make a written will (she had 
such time), but because she was under the im- 
pr: ssion that a verbal one, if made in the pres- 
ence of three witnesses, was, whenever made, 
whether in sickness or health, equally valid with 
a written one made according to the statute. The 
ease of Hebden’s Will, 5 C. E. Gr. 473, referred to 
by the appellant’s counsel, sbeds no light upon 
this. There the only question was whether a will 
drawn by an attorney at the request of the testa- 
tor and pursuant’ to his instructions, a few hours 
before the death of the latter, but not executed— 
the execution thereof being postponed by the tes- 
tator until the Christian name of a legatee could 
be ascertained, and the testator should feel 
stronger—could be admitted to probate as a nun- 
cupative will. In the case in hand the testatrix 
Was not in extremis; she lived nine days after the 
making of the alleged nuncupation, and, in fact, 
had testamentary capacity for several of those 
days. There was no necessity for making a nun- 
cupative will. She could have made a written 
one. The proof of this fact is clear. The decree 
of the orphans’ court will be aftirmed, but without 
costs. 


NoTe.—Ignorance of the law that requires all wills 
to be in writing, or carelessness in attending to it ata 
time when the testator is conscious that his sickness 
is mortal, or aversion to being troubled about it, does 
not constitute the necessity that allows a nuncupative 
will to be made. 

Where the decedent had the capacity to execute a 


! Haus v. Palmer, 21 Pa. St, 296; Erwin v. Hammer, 27 
Ala, 296. 





written will afterwards, probate was refused to nun- 
cupative wills in the following cases on the ground 
that they were not made in extremis: Where the tes- 
tatrix survived four days,? nine days,’ two days,‘ one 
day, when he died suddenly and unexpectedly,5 six 
days,® one day, where the testator repeated substan- 
tially the alleged nuncupative declarations made a 
fortnight before,’ thirty days,’ six days,9 one day,!? 
one hour,!! two months,!? five or six days.!8 

In some cases, however, it has been held if the nun- 
cupation be made at any time during the last illness, 
it is sufficient, although the testator might have re- 
duced it to writing afterwards, before his death, and, 
a fortiori, where he had not the physical or mental 
capacity afterwards. JOHN H. STEWART. 


2 Haus v. Palmer, 21 Pa. St. 296. 

3 Yarnall’s Will, 4 Rawle, 46. 

4 Boyer v. Frick, 4 Watts & Serg. 357. 

5 Werkheiser v. Werkheiser, 6 Watts & Serg. 184. 

6 Prince v. Hazelton, 20 Johns. 502. 

7 Sykes v. Sykes, 2 Stew. (Ala.) 364. See Ridley v. Cole- 
man, 1 Sneed, 616. 

8 Ellington v. Dillard, 42 Ga. 361. 

9 Morgan v. Stevens, 78 LIL 287. 

10 O'Neill v. O’ Neill, 33 Md. 569, 

11 Porter’s Appeal, 10 Pa. St. 254. 

12 Jones v. Norton, 10 Tex. 120. 

13 Reese v. Hawthorn, 10 Gratt. 548. 

14 Nolan v. Gardner, 7 Heisk. 215; Sampson v. Brown- 
ing, 22 Ga. 293; Page v. Page, 2 Rob. (Va.) 424; Johnston 
v. Glasscock, 2 Ala, 218; Harrington v. Stees, 82 Ill. 50. 

15 Sadler v. Sadler, 60 Miss. 251, 255. See also Gwin v. 
Wright, 8 Humph. 669; Huse v. Brown. 8 Me. 167; Rouse 
v. Morris, 17 Serg. & R. 331; Corby’s Goods, 29 Eng. L. & 
Eq. 604. 


WILL — CAPACITY —INSANE DELUSION—EVI- 
DENCE—PRACTICE—INSTRUCTIONS. 


SCHNEIDER V. MANNING. 





Supreme Court of Illinois, June 17, 1887. 


1. Will—Capacity — Insane Delusions—Evidence.— 
The testimony of business associates of a testator that 
he was perfectly competent to transact business, and 
that they had observed no indications of insanity in 
him, is sufficient to negative a presumption of inca- 
pacity supposed to arise from irrational antipathy to 
certain members of his family, alleged to be the re- 
sult of insane delusion. 


2. Same—Instructions.—In such a case the jury 
may well be instructed that one competent to transact 
ordinary business has capacity to make a_ will. 
Nothing need be said about insane delusions if that 
subject is treated in another instruction. 


3. Same—Justice—Equality.—A jury may in such a 
case be well instructed that every man has a right to 
do as he pleases with his own; that they have no right 
to consider alleged injustice or unequality in testa- 
tor’s disposition of his property, except so far as they 
may be evidence of incapacity. 


4. Same — Eccentricties.— Eccentricity does not of 
itself render one incapable of making a valid will. 


5. Harmless Error — Witness — Opinion. — It isa 
harmless error to allow a witness to state his opinion 
of a testator’s capacity, if he had stated the facts upon 
which such opinion is founded. 


a 
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6. Same—Medical Expert .—The opinion of a med- 
ical expert as to the mental capacity of a testator, based 
upon all the evidence in the case, is admissible in evi- 
dence. 


CraliG, J., delivered the opinion of the court: 

This was a bill in equity, brought by Ellen 
Schneider and Edward H. McGlennon, to contest 
the will of Hugh McGlennon, deceased. The will 
was executed on the sixth day of September, 1879; 
McGlennon died on the first day of January, 1885; 
and on the twentieth day of June, 1885, the will 
was admitted to probate in the county court of 
Lake county. The deceased left an estate of the 
probable value of $50,000, consisting mainly of 
real estate situated in Lake county and in the city 
of Chicago. He owed but few debts. The de- 
ceased left, as his only surviving heirs, a widow, 
Ann McGlennon, and three children, Ellen 
Schneider, Edward H. McGlennon, and Sarah F. 
Hagan. By the terms of the will the testator, af- 
ter directing the erection of a family vault, and 
the payment of his debts, devised to his wife all 
of his personal property, and to his daughter 
Sarah F. Hagan the remainder of his estate, ex- 
cept the sum of $100, which he devised to his 
daughter Ellen Schneider, and a like sum to his 
son, Edward H. McGlennon. On the thirty-first 
day of July, after the will was probated, this bill 
was filed, in which it is alleged that said Hugh 
McGlennon, at the time of executing the will, was 
not of sound mind and memory, but, on the con- 
trary thereof, for a long time prior to and at the 
time of the said execution was in a state of par- 
tial insanity, and affected with and subject to in- 
sane delusions concerning his wife and children. 
The bill contained other allegations, but it will 
not be necessary to refer to them here. The 
widow, the executor, and Sarah F. Hagan were 
made defendants to the bill, and they put in an- 
swer in which they denied all the material alle- 
gations of the bill as to unsoundness of mind and 
partial insanity of the testator. An issue was 
formed, as is provided by the statute, which was 
tried before a jury, and a verdict was rendered in 
favor of the validity of the will, upon which the 
court rendered a judgment. ‘To reverse the judg- 
ment of the circuit court the complainants sued 
out this writ of error. 

Many witnesses were called, and testified in the 
trial, as to the soundness and unsoundness of the 
testator’s mid at the time the will was executed, 
but we have not the time, nor would it serve any 
useful purpose, to go over the evidence of each 
witness in detail. We have, however, examined 
all the evidence introduced on the trial; and 
while it may be conceded that the testator was 
eccentric, and entertained strange notions upon 
some subjects, yet the great preponderance of the 
evidence showed that he was a man of vigorous 
mind, that he had capacity to transact all ordinary 
business, and was fully competent to make a will. 
It was not claimed by the contestants that the 
testator was insane, but the claim was that, at the 
time the will was executed, Hugh MGlennon was 





laboring under an insane delusion respecting his 
children Ellen Schneider and Edward H. McGlen- 
non, and in consequence of such insane delusions 
he was incompetent to make a will. Certain 
declarations made by the testator after 1869, to 
the effect that the son had threatened to kill the 
whole family; that Schneider had tried to induce 
his wife to obtain a divorce, and secure large ali- 
mony; that he would break any will the testator 
might make that did not suit him; that there was 
a plot between Schneider, his wife and son to kill 
him; and other declarations of a similar character 
—are relied upon to establish an insane delusion. 
Whether the testator had sufficient cause for mak- 
ing all or any of the declarations attributed to 
him we shall not stop toinquire. There was some 
evidence introduced tending to prove that he had 
ground for making the charges, or at least some 
of them, that were made against the members of 
his family; but, independent of this, the propo- 
nents of the will called over thirty witnesses, 
some of them prominent business men of the city 
of Chicago, who had known the testator for many 
years, business men in the city of Lake Forrest, 
near where the testator lived for several years, 
and prominent men in Waukegan, where the tes- 
tator had tranacted business. Those witnesses, 
with great unanimity, state that they had ob- 
served no change in the manner of the testator; 
that they noticed notbing in his conduct or con- 
versation that indicated that he was of unsound 
mind; that they regarded him perfectly compe- 
tent to transact ordinary business; and that he 
was mentally competent to dispose of his prop- 
erty by deed or will. Whatever doubt may have 
been raised in the minds of the jury by the evi- 
dence of the contestants of the will in regard to 
the mental capacity of the testator to make a will 
was Overcome and removed by this evidence. A 
man may become prejudiced against some of his 
children, and that, too, without proper founda- 
tion; and, because he may make unjust remarks 
against them—remarks not warranted® by the 
facts—it does not follow that he has insane delu- 
sions, or that he is devoid of testamentary capac- 
ity. If such was the rule, but few wills would be 
able to stand the test, where an unequal disposi- 
tion of property has been made by a testator 
among children. A man has the right to dispose 
of his property by will in such manner as he may 
desire, and the fact that he may give more to one 
child than another does not affect the validity of 
a will, or prove that the testator is incompetent 
to make a will. 


It is also claimed that instruction No. 5, given 
in behalf of defendants, is erroneous. It is as 
follows: **The ccurt instructs the jury that insan- 
ity or unsoundness of mind, within the meaning 
of the law in this case, is a disease of the bratn 
affecting the mind to such an extent as to destroy 
a man’s capacity to attend to his ordinary busi- 
ness, or to know and understand the business he 
was engaged in when making a will; and unless 
the jury believe, from the evidence, that Hugh 
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McGlennon’s brain was diseased to such an ex- 
tent that he did not have mind and memory suf- 
ficient to enable him to transact his ordinary 
business, such as renting his real estate, settling 
accounts, buying and selling property, and to 
know and understand the business he was en- 
gaged in at the time he made the will in dispute, 
you should find that said will is the will of the 
said Hugh McGlennon.”’ 

Where a bill has been filed toimpeach a will on 
the ground that the testator was of unsound mind 
at the time the will was executed, the doctrine 
announced in the instruction has been approved 
in a number of cases decided in this court. 


In Meeker v. Meeker, 75 Ill. 262, it is said itis a 
rule of law that a person who is capable of trans- 
acting ordinary business is also capable of making 
a valid will. It is not required that he shall pos- 
sess a higher capacity for that than for the trans- 
action of the ordinary affairs of business. A man 
capable of buying and selling property, settling 
accounts, collecting and paying out money, or 
borrowing or loaning money, must usually be re- 
garded as capable of making a valid disposition 
of his property by will. The same doctrine was 
aunounced in Yoe v. McCord, 74 Ill. 34; Brown 
v. Riggin, 94 Ill. 564; Carpenter v. Calvert, 82 Ill, 
62; Trish v. Newell, 62 Ill. 196, and Freeman v. 
Easly, 117 Ill. 317, 7 N. E. Rep. 656. 


In the last case cited, after referring to Meeker 
v. Meeker with approval, it is said: ‘*A test usu- 
ally recognized is the party must be capable of 
acting rationally in the ordinary affairs of life, so 
that he may comprehend what disposition he may 
wish to make of his property, and be able to se_ 
lect the subjects of his bounty. Nothing more is 
required, and so the authorities in this State uni- 
formly hold.’’ The rule announced by this court 
isin full accord with the most approved text wfit- 
ers on the subject. See Redf. Wills, 123, 124. 
But it is said that the principal issue made by the 
contestants was that the testator, at the time he 
executed the will, was laboring under insane de- 
lusions concerning the natural objects of his 
bounty, and, as applied to that issue, the instruc- 
tion does not correctly state the law. In support 
of this position, we are referred to American 
Bible Soc. v. Price, 115 Ill. 631, 5 N. E. Rep. 126- 


Had there been no other instructions in any 
manner limiting the rule announced in this in- 
struction in regard to insane delusions, it may be 
that instruction No. 5 might have been mislead- 
ing, but such was not the case. In the next in- 
struction the jury were told that, if the testator 
had an insane delusion on the subject of his fam- 
ily, yet if they find from the evidence that at the 
time he made the will he had sufficient mind and 
memory to understand ordinary business, and 
knew and understood the business he was en- 
gaged in when he made the will, they should find 
the will to be valid. Again, in contestant’s in- 
structions 2 and 3, the jury were so fully and 
clearly instructed in regard to insane delusions 





that they could not be misled by the instruction 
eomplained of. 

No. 3 is also claimed to be erroneous. The in- 
struction, in substance, declares that the owner of 
property who has capacity to attend to ordinary 
business has the right to dispose of it by deed or 
will, as he may choose, and that it requires.no 
greater mental capacity to make a valid will than 
to make a valid deed; that an owner of property 
to his children or other relatives in unequal pro- 
portions, and such disposition is valid whether it 
be reasonable or unreasonable, just or unjust, and 
the reasonableness or justice or propriety of the 
will, are not questions for the jury to pass upon. 
The law is well settled that any person competent 
to make a will may dispose of his property in such 
manner, not inconsistent with the law of the land, 
as his judgment may dictate. ‘He is under no 
legal obligation to devise it equally among his 
children, but may cut off one or all, and devise to 
a stranger; and, as a general rule, the justice or 
propriety of the will is not a question for the jury 
to pass upon. This, as we understand it, is the 
substance of the charge complained of. There 
are authorities which hold that apparent inequal- 
ity or unreasonableness in a testamentary dispo- 
sition of property may be considered as a circum- 
stance in the question of testamentary capacity; 
for example, Lamb v. Lamb, 105 Ind. 457, 5 N. E. 
Rep. 171; Denison’s Appeal, 29 Conn. 405; Bitner 
v. Bitner, 65 Pa. St. 362; Kevil v. Kevil, 2 Bush, 
614; Kimball v. Cuddy, 117 Ill. 217, 7 N. E. Rep. 
589. But we do not understand that the instruc- 
tion conflicts with rule. Had the jury been told 
that injustice or inequality of disposition was not 
a circumstance to be considered, a different ques- 
tion might arise; but such was not the instruction 
as we understand it. 

The fourth instruction is objected to. The sub- 
stance of this charge is that eccentricities or pe- 
culiarities will not necessarily render a man in- 
capable of making a will. There was evidence 
before the jury that the testator was eccentric and 
peculiar, and, if such traits of character did not 
disqualify, we see no good reasou why the jury 
might not be so instructed. An eccentric man, 
or a peculiar man, is not disqualified from selling 
or devising his property by devise. If such was 
the case, many people might be deprived of that 
right, as but few men can be found who are not in 
some respects peculiar. After several of the wit- 
nesses had testified in regard to the testator’s 
mind, his capacity for transacting business from 
their acquaintance and personal knowledge of 
him, they were then asked the following ques- 
tions: Had he the mental capacity to dispose of 
his property by will or deed? The question was 
objected to, but the objection was overruled, and 
the witness allowed to answer. The decision of 
the court on the question is relied upon as error. 
The authorities are not uniform on this question , 
but we think the weight of authority is against 
the ruling of the court. Gibson v. Gibson, 9 Yerg. 
332; White v. Bailey, 10 Mich. 155; Kempsey v. 
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McGinniss, 21 Mich. 123; Farrell v. Brennan, 32 
Mo. 328; Fairchild v. Bascomb, 35 Vt. 398. The 
witness had the right to state any fact he knew in 
relation to the capacity of the testator to transact 
business, and all he knew in regard to the vigor 
or strength of his mental powers. But whether 
he had the mental capacity to dispose of his 
property by will or deed was a question for the 
fury to determine from the facts proven before 
them. But, while the court erred in allowing the 
question to be answered, it was not an error of 
sufficient magnitude to reverse the judgment. 
The witness had stated all the facts, upon which 
he based his opinion, to the jury, and his mere 
opinion could carry with it no additional weight. 
We do not think, therefore, that complainants 
were in the least injured by the evidence. Dr. 
Hays, a medical expert, having been called as a 
witness by the defendants, testified that he had 
heard all the evidence introduced by the contest- 
ants. The witness was then asked the following 
question: *‘Question. Having heard that evidence 
on the part of the contestants, state whether or 
not, in your opinion, from a medical standpoint, 
from that evidence, Hugh McGlennon was of 
sound or unsound mind on September 6, 1879?’’ 
The question was objected to, the objection over- 
ruled, and the complainants excepted. We think 
the evidence was admissible. 1 Greenl. Ev. 440, 
after stating that the opinions of witnesses are, in 
general, not evidence, says: On questions of 
science, skill, or trade, or others of the like kind, 
persons of skill, sometimes called ‘‘experts,’’ may 
not only testify to facts, but are permitted to give 
their opinions in evidence. ‘Thus, the opinions of 
medical men are constantly admitted as to the 
cause of disease or of death, or the consequence 
of wounds, and as to the sane or insane state of a 
person’s mind, as collected from a number of cir- 
cumstances, and as to other subjects of profes- 
sional skill. And such opinions are admissible in 
evidence, though the witness founds them, not on 
his own personal observation, but on the case it- 
self, as proved by other witnesses on the trial. 
Gilman v. Town of Strafford, 50 Vt. 723; Webb v. 
State, 9 Tex. App. 490; Woodbury v. Obear, 7 
Gray, 467. 

An bypothetical question was also asked the 
witness which is claimed to be erroneous; but, 
without entering upon a discussion of the ques- 
tion, we think it complied substantially to the 
rules of evidence which govern the subject. In- 
deed, after a careful examination of the entire 
record, we find no substantial error in it, and the 
judgment will be affirmed. 
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1. ADMINISTRATOR — Continuing Business—Liability— 
Statute. In Georgia, an administrator is authorized 
by statute to continue his intestate’s business after his 
death for alimited period, but if in doing so he incurs 
debts, he is personally liable therefor and may be sued 
by the creditors before — accounting of the estate is 
had.—Stephens v. James, 8. C. Gu., Feb. 26, 1887; 38. E. 
Rep. 160. 

2. APPEAL — Replevin—Jurisdiction. Where, in a 
replevin case before a justice, the ad damnum is laid at 
$20.00 and the property was appraised at $8.00, an appeal 
will lie to the county court.—Andrews v. Baker, 8. C. Vt., 
Sept. 3, 1887; 10 Atl. Rep. 465. 


3. APPEAL—Review—Exceptions to Evidence. To 
authorize an appellate court to consider exceptions to 
rulings of the trial court on the subject of evidence, it is 
not enough to show in the bill of exceptions that the 
court admitted the evidence in question under objec- 
tions, but it must also show that the evidence so ad- 
mitted was prejudicial to the party complaining.— Noyes 
v. Smith, 8. J. C. Me., Aug. 2, 1887; 10 Atl. Rep. 462. 


4. ARSON — Evidence —Criminal Practice—New Trial. 
Evidence of threats made by a person charged 
with arson against one who owned a building adjoining 
that burned,is relevant and admissible. If a motion 
for a new trial is denied in the absence of the accused, 
the error is cured if he is offered an opportunity to re- 
new the motion. A new trial will not be granted on 
newly-discovered cumulative evidence.—Bond v. Com- 
monwealth, 8.C. App. Va., June 30, 1887; 3 8. E. Rep. 149. 


5. ATTACHMENT—Sale—Delivery. Where, by con- 
tract with a bank, a mining corporation was to deliver 
its products of bullion to acommon carrier, consigned 
to the bank, the proceeds of such products to be cred- 
ited to the bank against advances made by it to the 
corporation: Held, that delivery to the common car- 
rier was a delivery to the bank, and that products so 
delivered could not be attached by a creditor of the cor- 
poration.—First Nat. Bk. Helena v. McAndrews, 8. C. Mont., 
July 29, 1887; 14 Pac, Rep. 763. 

6. BENEVOLENT SOCIETIES—Evidence—Proof of Good 
Standing—Presumption. In an action on a certifi- 
cate of a member of a benevolent society, evidence 
that, up to ashort period before his death, he was in 
good standing, is sufficient, in tne absence of evidence 
to the contrary, to show that’ he so continued to the 
end. The presumption is, unless the contrary is shown, 
that he obeyed the rules he had agreed to obey.— 
Lazensky v. Supreme Lodge, U. 8. C. C. (N. Y.), July 25, 
1887 ; 31 Fed. Rep. 592. 
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7. CARRIERS—Contract—Time of the Essence—Special 
Damages. Where a shipper, besides taking a bill of 
lading which exempted the carrier from liability for 
delay, made a parol contract by which the carrier 
agreed to forward the cattle by a specified time and 
failed to do so, by which the shipper lost the advantage 
of a particular market day: Held, that the parol agree- 
ment was not merged in the bill of lading and the ship- 
per might recover special damages.--Hamilton v. West- 
ern, etc. Co., 8. C. N. Car., June 3, 1887; 38. E. Rep. 164. 

8. CERTIORARI—Notice of Hearing—Attorney—Admis- 
sion. The notice of the hearing of a certiorari 
should be regularly served upon the party as pre- 
scribed in the statute, but the admission of such service 
by his attorney in open court is sufficient to warrant 
the entry of service on the record.—Mc Alister v. State, 8. 
C. Ga., Feb. 26, 1887; 3S. E. Rep. 163. 

9. CONSTITUTIONAL LAW — Municipal Corporations— 
Classification — Statutes. The California statute, 
which classifies cities and towns in that State, is a gen- 
eral law and is constitutional. Rulings as to the power 
of municipal corporations by ordinance to regulate the 
compensation of marshals and other ofticers.—Pritchett 
v. Stanislaus Co., 8. C. Cal., Aug. 31, 1887; 14 Pac. Rep. 795. 

10. CONSTITUTIONAL LAW—Subject in Titheh—Amending 
Act, Under the constitutional provision, that each 
statute shall embrace but one subject which shall be 
expressed in the title, it was held, that an act to amend 
an act (duly named and designated) is constitutional, 
as one act may well be called the “subject” of another 
act amending it.—People v. Parvin, 8. C. Cal., Aug. 23, 
1887; 14 Pac. Rep. 783. 

1l. CoNTRACT—Persons Under Guardianship—Promis- 
sory Note. All contracts made by a person under 
guardianship, except for necessaries, are void. One 
who, knowing the payee of anote to be of unsound 
mind, but not knowing that he was under guardianship, 
bought the note from him after its dishonor, cannot re- 
cover the amount.—Bradbury v. Place, 8. J.C. Me., Aug. 
2, 1887; 10 Atl. Rep. 461. 

12, CONTRACT—Validity—Statute. A contract that 
in part consideration for amare purchased from one 
of the parties by the other, the latter should pay to a 
third person the sum charged for the services of a 
stallion, is valid and not a violation of the statutes of 
Maine on the subject of stallions.— Wyman v. Wentworth, 
8. J.C. Me., June 29, 1887; 10 Atl. Rep. 454. 

18. CORPORATION — Receiver — Statute. Circum- 
stances stated in which a business corporation having 
become heavily indebted was held to be a proper sub- 
ject for the application of the provisions of the New 
Jersey statutes concerning insolvent corporations and 
the appointment of a receiver.—Headley v. Ocean, etc. 
Co., N. J. Ct. Chan., Aug. 23, 1887; 10 Atl. Rep. 471. 

14, CRIMINAL LAw—Bringing Stolen Property into the 
State—Statute. Circumstances stated under which 
a person accused of bringing into the State money 
feloniously obtained elsewhere, may be tried under the 
Oregon statute in the county in which the money was 
exchanged.—State v. Barnett, 8. C. @reg., April 18, 1887; 14 
Pac. Rep. 787. 


15. CRIMINAL LAW—Pleading—Indictment. A plea 
to an indictment for an assault is good and sufficient 
on demurrer, if it alleges that the assault charged in the 
indictment is the same assault for which he has hereto- 
fore been convicted.—State v. Locklin, 8. C. Vt., Sept. 3, 
1887; 10 Atl. Rep. 464. 

16. DECEDENT’S EsSTATE—Year’s Support. Under 
the Georgia code, upon the death of any husband or 
father, solvent or insolvent, a right to a year’s support 
out of his estate vests at once in his widow and chil- 
dren, and if the widow should-die before it is set apart, 
her administrator may collect the amount from the 
estate.—Brown v. Joiner, 8. C. Ga., Feb. 26, 1887; 38. E. 
Rep. 157. 

17. DEMURRER TO EVIDENCE—Forcible Entry—Statute. 
A motion to exclude from the jury all the plaint- 
iff's evidence is equivalent to a demurrer to the evi- 






































dence and in such case the court will prefer inferences 
favorable to the plaintiff. Ruling on statute law of 
West Virginia on the subject of forcible entry on land.— 
Franklin v. Geho, 8. C. App. W. Va., June 25, 1887; 38. E. 
Rep. 168. 

18. EQquiry—Costs—Divided Court. Very compli- 
cated circumstances stated under which a report of a 
master recommending the dismissal of a bill, which had 
been first rejected and upon appeal affirmed by a di- 
vided court, was held insufticient to sustain an execu- 
tion issued in pursuance of that report and judgment 
because the judgment was rendered by a divided court 
—Noble v. Madlem, 8. C. Penn., 1886; 10 Atl. Rep. 480. 

19. ESTOPPEL — Representations — Consideration—In- 
tent to Deceive—Pleading. Where one gives his 
note for a chattel and upon being asked by a person in- 
tending to buy the note whether it was all right, replied, 
that it was, and that he would pay it on a day named, 
he is estopped to set up against the note in the hands 
of such purchaser the failure of the consideration of 
the note, although at the time he made the representa- 
tion he was ignorant of the failure of the consideration 
and had no intent to deceive. In such case it is not 
necessary for the plaintiff to plead such estoppel.— 
Lites v. Addison, 8. C. 8. Car., July 19, 1887; 3S. E. Rep 214. 

20. EVIDENCE — Stenographer’s Transcript — Statute. 
Under the California statute permitting the official 
stenographer’s transcript of the proceedings in a case 
to be prima facie evidence of the facts stated therein, a 
party cannot introduce the transcript made by the 
stenographer of the evidence in another suit.—Reid v. 
Reid, 8. C. Cal., Aug. 22, 1887; 14 Pac. Rep. 781. 


21. EXECUTION — Stale Levy—Statute. Under the 
Georgia Code the lapse of a year before the sale is ad- 
vertised after the levy has been made, does not, in the 
absence of evidence of injury to the debtor by the de- 
lay, render the levy stale.— Terry v. Bank of Americans, 
8. C. Ga., Feb. 8, 1887; 3S. E. Rep. 154. 

22. EXECUTOR — Dower — Injunction. Where two 
brothers are executors of their father’s will and tenants 
in common of his whole estate, and one of them dies 
leaving a widow and children, the estate being still un- 
settled, the surviving brother cannot have an injunc- 
tion against the widow’s claimof dower and a year’s 
support, as he can contest her claim at law.—Burke v. 
Beale, 8. C. Ga., Feb. 25, 1887; 3S. E. Rep. 155. 


23. FALSE IMPRISONMENT—Criminal Practice. One 
who claimed a tract of land without right was at work 
on part of it which was not inclosed or cleared and was 
seized, thrown down, bound and carried off. This was 
held to be false imprisonment, under the California stat- 
ute. An indictment is good which charges an offense 
against the defendant giving him a fictitious name.— 
People v. Wheeler, 8. C. Cal., Aug. 30, 1887; 14 Pac. Rep. 

24. FRAUDULENT CONVEYANCE — Sale of Goods —Ver- 
dict. Where one buys for nine dollars notes 
amounting to several thousands of dollars; exchanges 
them with the maker thereof for a stock of goods val- 
ued at $,4000, takes possession, retains the store and the 
clerks, but changes the sign, a verdict was rendered 
that the transaction was not fraudulent, and that there 
was a sufficient delivery. Held, that the verdict should 
not be disturbed as the facts were susceptibie of an in- 
nocent interpretation.— Woods v. Berry, 8. C. Mont., July 
29, 1887; 14 Pac. Rep. 758. 

25. GRAND JuRY — Challenge—Statute. Under the 
statute law of Montana, persons in jail awaiting indict- 
ment or on bond are permitted to be present at the or- 
ganization of the grand jury and to challenge the array 
or individual jurors, but they are not permitted to ask 
individual jurors as to their opinions bias or prejudice. 
— Territory v. Hart, 8. C. Mont., July 20, 1887; 14 Pac. Rep. 
768. 

26. HIGHWAYS — Jurisdiction — Contribution —County 
Court — Statute. Construction of Vermont statutes 
respecting highways. The county court having only 
appellate jurisdiction cannot, in a direct proceeding, 
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compel one town to contribute to the expense of a high- 
way in another town.—Parker v. East Montpelier, 8. C. 
Vt., Sept. 3, 1887; 10 Atl. Rep. 468. 

27. INFANCY — Disaffirmance of Contract — Return of 
Consideration. Where an infant sold land to one, 
aware of his legal disability, who took an obligation in 
writing from the infant to make a deed when he came 
of age, and also took a like obligation from the father 
of the infant to a like effect: Held, that upon attaining 
his majority the infant might maintain an action of 
ejectment for the land without either returning the 
consideration paid or averring his inability to return it. 
—Clark v. Tate, 8. C. Mont., July 20, 1887; 14 Pac. Rep. 761. 

28. INSOLVENCY—Pleading—Creditor’s Bill. Where 
in a creditors’ bill to annul deeds alleged to have been 
fraudulent, if it is stated that the grantor was insolvent 
and had been{made a bankrupt but had never obtained 
a discharge,j the assignee in bankruptcy is a necessary 
party.— Tabb v. Hughes, 8. C. App. Va., June, 1887; 38. E. 
Rep. 148. 

29. INSURANCE — Application — Affidavit of Defense — 
Statute. In Pennsylvania a statute requires that 
the application for a life policy shall be embodied in or 
annexed‘to the policy, and it was there held that an af- 
fidavit of defensejwas fatally defective if it failed to al- 
lege that the,application was so embodied or annexed. 
— Metropolitan, etc. Co. v. Jenkins, 8. C. Penn., Nov. 15, 
1886; 10 Atl. Rep. 474. 

30. JUDGMENT — Lien — Statute — Administrator. 
Under the statute law of Connecticut a judgment cred- 
itor may obtain a lien on the lands of his debtor, but 
one who has obtained a judgment against an adminis- 
trator cannot by means thereof obtain a lien of the 
lands of the administrator’s intestate.—Flynn v. Morgan, 
8. C. Conn., May 5, 1887; 10 Atl. Rep. 466. 

81. JURISDICTION—Consent—Water Rights — Real Ac- 
tion. In a real action the rights of parties to use 
water from a stream or pond cannot be adjudicated, and 
a court of law will not in such an action take jurisdic- 
tion of those rights even by consent of parties.—Hobbs 
v. Goul, 8. J. C. Me., July 20, 1887; 10 Atl. Rep. 457. 

82. LANDLORD AND TENANT — Judgment. A judg- 
ment in favor of a landlord against his tenant and sub- 
tenant for, possesssion of the premises, if not appealed 
in due time is conclusive between the parties and can- 
not be impeached in an action by the wife of the tenant 
for damages for the legal acts of the officer in execut- 
ing the writ of pc ion.— McClelland v. Patterson, 8. C. 
Penn., Nov, 15, 1886; 10 Atl. Rep. 475. 

33. LIMITATIONS—Disclaimer of Trust—Presumption of 
Payment—Lapse of Time — Laches—Statute. A re- 
port to the proper court by an administrator showing 
the balance in his hands is not a disclaimer of the trust, 
and will not set in motion the statute of limitations. 
Under the statute of South Carolina, a presumption of 
payment from lapse of time by a trustee will not arise 
between the years 1868 and 1884. A suit in equity not 
barred by the statute of limitations or by presumption 
of payment from lapse of time cannot be defeated on 
the ground of laches.— Montg y v. Cloud, 8. C. 8. Car., 
July 16, 1887; 38. E. Rep. 196. 

34. MANDAMUS — Private Person —Public. A priv- 
ate person is not entitled to a writ of mandamus except 
to subserve his private interests. To remedy public 
wrongs the writ must be applied for by a public officers. 
The writ will not be issued if the wrong complained of 
has already been accomplished.— Mitchell v. Boardman, 
8. J. C. Me., June 29, 1887; 10 Atl. Rep. 452. 

35. MARRIAGE — Breach of Marriage Promise —Dam- 
ages—Aggravation. If in an action for breach of 
marriage promise the defense is a general want of chas- 
tity onthe part of the plaintiff, the defendant alleging 
that he himself had frequently had intercourse with 
her, such defense, if no other acts of unchastity are 
proved against plaintff, may well be considered as an 
aggravation of damages.—Kelly v. Highfield, 8. C. Oreg., 
June 14, 1887; 14 Pac. Rep. 744. 

36. MARITIME LIEN — When Lost. 
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which the owners of a steamboat keep an account and 
which pays their checks for supplies for the boat has 
no maritime lien, in Oregon, for any balance of account. 
A maritime lien is lost unless due proceedings are in- 
stituted within a year.—The City of Salem, U.8. D.C. 
(Oreg.), July 21, 1887; 31 Fed. Rep. 616. 

37. MASTER AND SERVANT — Servant’s Duty to Knew 
Defects. Circumstances stated under which it was 
held, in an action by a servant to recover damages for 
injuries caused by a defect in the machinery in which 
he was engaged, that it was his duty to have known 
those defects and to have reported them.—WNor/folk, etc. 
Co. v. Emmert, 8. C. App. Va., June 30, 1887; 3S. E. Rep. 
145. 

38. MORTGAGE—Power of Sule. Where a mortgage 
contains a power of sale to be exercised upon default of 
payment of principal or interest, a default in the pay- 
ment of interest’ before the maturity of the principal 
authorizes a sale.—Hooper v. Stump, 8. C. Ariz., Aug. 25, 
1887; 14 Pac. Rep. 799. 

39. MORTGAGE — Redemption — Tender. A mort- 
gagor may file a bill in equity to redeem land covered 
by a mortgage without tendering the amount due 
thereon, if the mortgagee has rendered a false account 
containing many items of large amount, and demanded 
payment thereof.—Mauher v. Howe, 8. J.C. Me., Aug. 2, 
1887; 10 Atl. Rep. 460. 


40. MUNICIPAL CORPORATION —Charter—Assessment— 
Taxation. In Bridgeport Connecticut, the mayor ap- 
points a committee to assess taxes for paving purposes, 
and if the common council approves the assessment 
made by the committee and embodied in their report, 
it is legal and valid.—Bartram v. City of Bridgeport, S. C. 
Conn., May 5, 1887; 10 Atl. Rep. 470. 

41. MUNICIPAL CORPORATION — Negligence—Evidence,. 
In an action against a municipal corporation for 
injuries to a horse, caused by an alleged defective way, 
the defendant may show the character of the horse for 
shying and bolting.—Haily v. Inhabitants of Belfast, 8. J. 
C. Me., June 29, 1887; 10 Atl. Rep. 452. 


42. MUNICIPAL CORPORATIONS — Streets—Statute. 
The charter of the city of Astoria in Oregon vests in the 
city the fee of all lands between high and low water of 
the Columbia river, but provides that such lands shall 
forever remain open as a thoroughfare for the use of 
the public.—Hobson v. Monteith, 8. C. Oreg., June 15, 1887 ; 
14 Pac. Rep. 740. 

43. MURDER—Deadly Intent. The beating to death 
of an old unresisting man by a powerful young man, 
who used a heavy blunt instrument for that purpose, is 
sufficient evidence of a deadly intent.—People v. Goslaw, 
8. C. Cal., Aug. 31, 1887; 14 Pac. Rep. 788. 


44. NEGLIGENCE — Nonsuit — Livery Stable. The 
keeper of a livery stable is bound to exercise ordinary 
care of the criminals intrusted to him, and is responsi- 
ble for the negligence of his servants. A nonsuit is im- 
properly ordered if the plaintiff has introduced testi- 
mony which if believed by the jury would have author- 
ized a verdict in his favor.—Zaton v. Lancaster, 8. J. C. 
Me., June 29, 1887; 10 Atl. Rep. 449. 


45. OFFICER—De Jure—Salary — Recoupment. An 
officer illegally removed from his office by a municipal 
corporation is still an officer de jure,and can recover 
from the corporation his salary for the time he had 
been so ousted, provided the corporation had notice of 
his claim before paying his supposed successor. And 
the corporation cannot claim by way of recoupment an 
amount equal to his earnings while he was out of office. 
—Andrews v. City of Portland, 8. J. C. Me., Aug. 2, 1887; 10 
Atl. Rep. 458. 

46. PARTNERSHIP—Stale Demand—Demurrer.———One 
partner died, the surviving partner carried on the busi- 
ness and kept everything as he saw fit for twenty-five 
years and then he died. Afterwards the administator 
of the first brought suit for an accounting against the 
executor of the second but failed to state any reason 
why a suit had not been brought before. Held, that a 
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demurrer will be sustained on the ground of staleness 
—Bell v. Hudson, 8. C. Cal., Aug. 30, 1887; 14 Pac. Rep. 791° 

47. PATENTS — Abandonment — Delay. A delay of 
ten years to take out a patent when the inventor is able 
to do so, with the sale of machines during that period 
by him, with the improvement attached,is sufficient 
evidence of the abandonment of the patent right.— 
Craven v. Weyheigh, U. 8. C. C. (Ill), 1887; 31 Fed. Rep. 
607. 

48. PAUPER—Settlement—Collusive Marriage. The 
settlement of a pauper will not be changed by a col- 
lusive marriage effected by the aid of town officers with 
the design of changing such settlement.—Jnhabitants of 
Burnham v. Inhabitants of Corinth, 8. J. C. Me., June 29, 
1887; 10 Atl. Rep. 454. 

49, PAUPER—Settlement- Father and Child. When 
a father has renounced all control of his minor 
daughter, supplies furnished to her as a pauper cannot 
be regarded as furnished to him, so as to prevent his 
obtaining a settlement as a pauper in another town to 
which he has removed.—IJnhabitants of Liberty v. Inhabit- 
ants of Palermo, 8. J. C. Me., July 1, 1887; 10 Atl. Rep. 455. 

50. PLEADING — Complaint — Insurance — Contract to 
Renew.—In a complaint in an action for breach of con- 
tract to renew a policy of insurance, it is sufficient to al- 
lege that the defendant agreed for a valuable consider- 
ation to renew the policy on the same terms and condi- 
tions and for the same period as the former policy, and 
that it was not necessary to set forth those terms and 
conditions.—Gold v. The Sun, etc. Co., 8. C. Cal., Aug. 24, 
1887; 14 Pac. Rep. 786. 

51. PLEADING — Quieting Title. In a proceeding to 
quiet title it is necessary that the plaintiff shall clearly 
and absolutely allege unqualified title in himself. It is 
bad pleading to state his title in the shape of conclu- 
sions of law upon which no issues of fact can be based, 
—Turner v. White, 8. C. Cal., Aug. 31, 1887; 14 Pac. Rep. 
794. 

52. PRACTICE—New Trial. A new trial will not be 
granted because a bystander expressed an opinion of 
the case in the presence of one of the jurors, there be- 
ing no misconduct on the part of the juror.—Caswell v. 
Pitcher, 8. J. C. Me., July 20, 1887; 10 Atl. Rep. 453. 

58. PRACTICE — New Trial—Judicial Discretion. 
Where a court without assigning its reasons granted a 
new trial, but the record showed that there was a ma- 
terial conflict in the evidence, and that it was in- 
sufficient to support the findings, held, that in granting 
the new trial the trial court had exercised a just discre- 
tion.—Sullivan v. Wallace, 8. C. Cal., Aug. 31, 1887; 14 Pac. 
Rep. 789. 

54. PROMISSORY NOTE — Default — Option. If a 
promissory note provides that if there shall occur any 
default in the payment of interest the note itself shall 
immediately become due at the option of the holder, 
that option must be exercised by the holder within a 
reasonable time.—Crossmere v. Page, 8. C. Cal., Aug. 24, 
1887 ; 14 Pac. Rep. 787. 

55. REPLEVIN —Election of Plaintiff—Statute. In 
Georgia, in an action to recover personal property, the 
plaintiff has, by statute, a right to elect at the trial 
whether he will have an alternative verdict for the 
property or its value, or for the property with hire, or 
for damages alone. He does not lose this right by 
suing out, before the trial, process to seize the property. 
—Hudson v. Goff, 8. C. Ga., Feb. 18, 1887; 38, E. Rep. 152. 

56. REPLEVIN—Pleading. In an action to recover 
two iron safes, the declaration stated that the defend- 
ant county had bought the safes and had refused to pay 
the annual protits thereon, which it alleged were of the 
value of seventy dollars. Held, that the declaration set 
forth no cause of action.—Safe Co. v. Baker County, 8. C. 
Ga., Feb. 8, 1887; 38. E. Rep. 154. 

57. SALE—Delivery—Change of Possession—Creditors 
—Statute. In a controversy between the vendee of 
chattels and the creditors of the vendor, it was held, 
that a sale of horses, at the time, at pasture on the 
vendee’s ranch, and by him five days afterwards re- 



































moved to another ranch, was a valid sale followed by a 
sufficient delivery and actual’ change of possession, 
within the meaning of the California codes.—Hogan v. 
Cowell, 8. C. Cal., Aug. 22, 1887; 14 Pac. Rep. 780. 

58. SHERIFF—Motion—Notice—Judgment. An ap- 
pearance to a motion against a sheriff and his sureties 
is a waiver of objections to the notice of motion as not 
having been duly served, but not of objections to it for 
errors on its face. Upon such a motion the court may 
give judgment not only for fixed sums demanded, but 
of such demands asin an action for a tort would have 
sounded in damages.—Shepherd v. Brown, 8. C. App. W. 
Va., June 25, 1887; 3 8. E. Rep. 186. 

59. SHERIFF — Official Bond—Pleading. A sheriff 
whose term has expired is not liable to an action for 
county money in his hands until the county court has 
by an order of record directed him to pay said money 
to his successor or some other person, and demand in 
accordance with such order has been made and pay- 
ment refused. A declaration upon his official bond, 
which fails to aver such order of record, demand and 
refusal is fatally defective.—State Use, etc. v. Hays, 8. C. 
App., W. Va., June 29, 1887; 3 8. E. Rep. 177. 

60. SHIPPING — Stowing—Negligence. It is negli- 
gence to stow green fruit and macaroni in the same 
compartment of the hold, and there is no established 
custom of the trade which precludes the application of 
this rule.—Palurzo v. Companie Francaise, U. 8. C. C. (N. 
Y.), July 8, 1887; 31 Fed. Rep. 611. 

61. STATUTES—Rule of Construction—Courts of Other 
States, Where one State adopts the same statute in 
force in another State, the construction of the statute 
put upon it by the courts of the latter State is authority 
in the former. But this rule does not apply when the 
object of the statute in one State is different from that 
sought in the other State. Thus,the Nevada insolvent 
law is copied from that of California, but as the object 
of the California statute is to secure the discharge of in- 
solvent debtors, and that of the Nevada statute to se- 
cure an equal distribution of assets among the creditors 
of the insolvent, the construction put upon the statute 
by the California courts is in no respect obligatory on 
the courts of Nevada.—Frankel v. Creditors, 8. C. Nev., 
Aug. 25, 1887; 14 Pac. Rep. 775. 


62. TAXATION—Assessors—Oath of Office. If two 
assessors of taxes take their official @ath before a per- 
son not authorized to administer it, the tax assessed by 
the board of which they are members is illegal and can- 
not be collected by an action of debt.—Jnhabitants of 
Orneysville v. Palmer, 8. J.C. Me., June 29, 1887; 10 Atl. 
Rep. 451. : 

63. UsurY — Witness—Evidence—Construction. A 
deed to land taken in payment of a usurious debt is 
void. When a creditor is the only witness in his own 
behalf and his testimony will bear two constructions, 
that which is least available to him will be adopted.— 
Baggett v. Trulock, 8. C. Ga., Feb. 26, 1887; 38. E, Rep. 162. 


64. VENDOR AND VENDEE—Bona Fide Purchaser—No- 
tice. One who buys land from heirs and takes what 
is called in the granting clause “a quitclaim deed,” in 
which the grantors stipulate that they will make no 
claims as heirs, is not a bona fide purchaser as against 
one claiming under a recorded deed made by the an- 
cestor in his life-time.—Hastings v. Nissen, U. 8. C. C 
(Neb.), Aug. 2, 1887; 31 Fed. Rep. 597. 

65. VENDOR AND VENDEE—Executory Contract—Pur- 
chasers. A purchaser of land, for which he had not 
fully paid, sold part of it to A and soon after died. B 
bought his interest in the whole tract and filed a bill to 
quiet title against A, of whose purchase he had notice. 
A filed a cross-bill againt B. Held,that A might keep 
his land but must pay his share of the balance of pur- 
chase money to B who had paid it to the original 
vendor.—Hilton v. Young, 8. C. Cal., Aug. 16, 1887; 14 Pac. 
Rep. 684. . 

66. WHARFAGE — Lien —Waiver—Usage—Custom. 
One who owns a private wharf, kept up at his own cost, 
may collect reasonable fees for its use, and has a mar 
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time lien therefor. He may waive his lien expressly or 
by implication, but no such waiver can be established 
by proof of any usage or custom.—Spotiswood v. The 
Dora Matthews, U.S.C. C. (Ala.), April 15, 1887; 31 Fed. 
Rep. 619. 

67. WITNESS—Executor—Deceased Party. Where 
one party to an action is an executor or other repre- 
sentative of a deceased party, the other party may 
testify as a witness regarding matters which occurred 
after the death of the decedent.—Swasey v. Ames, S. J. C. 
Me., Aug. 2, 1887; 10 Atl. Rep. 461. 

68. WITNESS—Insurance—Statute. Where a policy 
of insurance has been taken out, proceeds to be paid to 
certain named persons, and after the death of the 
assured suit has been brought upon the policy, the 
officers of the insuring corporations are competent to 
testify, under the South Carolina statute, as to transac- 
tions relating to the matter with the deceased.— 
Macauley v. Central Nat. Bank, 8.C.8.Car., July 19, 1887; 
38. E. Rep. 197. 














QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 





QUERY No. 17. 

A lives in Holland and owns land in Minnesota, and 
gives B power of attorney to sell and convey said land 
by warranty deed, which he does, and he takes a 
mortgage back in the name of A. B sells said mort- 
gage and gives an instrument of assignment of it to 
C. A dies, leaving heirs, and an executor settles up the 
estate and is discharged. The party to whom the land 
was sold pays upthe mortgage to the assignee of it, 
subsequently to the discharge of the executor, and 
then desires a discharge of the same, but it appears 
that B had no authority under the power of attorney 
to assign said mortgage. What is the purchaser’s 
remedy to get lis land clear of said incumbrance un- 
der the facts existing? Cite authorities. H.W. B. 





QUERIES ANSWERED. 
Query No. 16 (25 Cent. L. J. 312.) 

A and B are husband and wife, having two minor 
children and owning and occupying a homestead. 
The wife dies and C is appointed guardian of the 
children. The guardian takes the children from the 
custody of the father, and keeps them away from him. 
A continues to occupy the homestead by keeping his 
effects there and sleeping in the house, but takes his 
meals out. Is A “the head of a family,”’ and entitled 
to his homestead exemption, or has he abandoned the 
same? Please cite authorities. E. C. 

Wetmore, Kas. 

Answer. Where a husband has once acquired a 
homestead he does not lose it by the death or absence 
of his wife and children, so long as he continues to oc- 
eupy it. Taylor v. Bowlware, 17 Tex. 74; Myers v. 
Ford, 22 Wis. 139; Beckman v. Meyer, 75 Mo. 333; 
Silloway v. Brown, 12 Allen, 30. A is entitled to his 
homestead exemption. 





RECENT PUBLICATIONS. 








AMERICAN TRADE-MAkK CasEs decided by the Courts 
of the United States, both State and Federal, and 
by the Commissioner of Patents and Reported be- 
tween 1879 and 1887 with an Index-Digest of the 





Cases, published by Benjamin Price and Arthur 
Stewart, of the Baltimore Bar. Baltimore: Cushing 
& Bailey, Law Publishers. 1887. 


This is a very portly volume of nearly 1200 pages in- 
cluding between its covers full reports of no less than 
179 cases on the law relating to trade-marks in force 
in the United States. Not only have the editors col- 
lected all the decisions of all federal and State courts 
on the subject, but they have also included the decis- 
ions of the commissioner of patents, so that it is very 
safe to say that there can be very little law on the sub- 
ject of trade-marks in force in this country which 
cannot be found in this volume. 

The subject is one of growing importance to the 
trading community and to the members of the pro- 
fession, whose line of practice includes cases of this 
description. The activity of trade, the sharpness of 
competition and the ingenuity employed in the inven- 
tion of new devices for securing custom, together 
with the facility with which the publie has become ac- 
customed to be led-by signs and words and devices, 
have rendered trade-mark law a matter of real import- 
ance, and a choice trade-mark make a valuable prop- 
erty. 

The book is in all respects well gotten up and we 
ean confidently recommend it as containing all neces- 
sary or useful information on this branch of the law. 





THE AMERICAN REPORTS containing all Decisions of 
General Interest Decided in the Courts of Last Re- 
sort of the Several States with Notes and References 
by Irving Browne. Vol. LVIII, Containing all 
Cases of General Authority in the following Re- 
ports: 79 Alabama, 47 Arkansas, 68 California, 69 
California, 21 Florida, 74 Georgia, 75 Georgia, 108 
Indiana, 109 Indiana, 69 Iowa, 38 Louisiana An- 
nual, 143 Massachusetts, 57 Michigan, 89 Mis- 
souri, 104 New York, 44 Obio State, 14 Oregon, 109 
Pennsylvania State, 24 South Carolina, 22 Texas 
Court of Appeals, 67 Wisconsin, Albany: John D. 
Parsons, Jr., Publisher. 1887. 


Here is another volume, the 58th, of the excellent 
and standard collection of selected cases so well and 
so favorably known to the profession as “The Ameri- 
can Reports.” We have so often noticed the advent 
of the predecessors of this volume that to repeat our 
commendations would be to tell a twice told, or rather 
a ten times told tale. It is sufficient to say that the 
book is well gotten up and in all respects worthy of 
the company in which it is found, and as such we 
heartily commend it to the profession. 








JETSAM AND FLOTSAM. 





AN UNWARRENTED INFERENCE—TWo neighboring 
farmers were at variance. One was very pious, the 
other derided his pretensions on all occasions, suitable 
and unsuitable. It became necessary, one day, to 
prove in court the whereabouts of the pious farmer, 
and his neighbor was called to the stand. 

“Do you know where Squire Jones is now?” was 
the first question. 

“No,” speaking very slowly and solemnly, ‘No, I 
dont know for certain, but I reckon he is in Heaven.” 

“What!” exclaimed the startled lawyer, “Is he 
dead?” 

The answer came in the same sepulchral voice. 

“No, not as I knows on, but as he is always talking 
about going to that place, and as [ h’aint seen him 
around, for about a week, I thought that maybe he 
had gone there, sure enough.” 











